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Back to basic training for the Watchdog

The Ombudsman has been in breach of section 48 of the Freedom of Information Act for several years. Section 48 requires the Ombudsman to decide a request to review a decision to deny access to government information within 30 days.

That is, unless an applicant – not a government agency – agrees to an extension of time.  More by omission than by permission, the Ombudsman has continually exceeded that statutory time limit.

Many users of Freedom of Information, including myself, have consented to this breach, realising that the Ombudsman’s woeful resources made it almost impossible to comply with the 30 day time period. Yet the trade-off was the expectation that the Ombudsman would make an eventual decision, as soon and as fairly as possible. We expected the Ombudsman to place the public interest and the vibrancy of Tasmanian democracy high at the forefront of her decision making.

Two recent cases, one Tasmanian the other from Queensland, demonstrate how far chronic underfunding of the Tasmanian Ombudsman’s Office over the last decade has crippled the capacity of the Ombudsman to deliver on those expectations.  The cases illustrate how, in the trade off between decision-making delays and the quality of those decisions, the public of Tasmania have been short changed by their Ombudsman.

Both cases involved applicants trying to access documents relating to controversial decisions by State Governments to facilitate economic development, by providing subsidies or other special arrangements to particular commercial enterprises or individuals.

Seeney and Department of State Development was the Queensland case. After a period of two years, the Queensland Information Commissioner finally provided access to details surrounding a Queensland Government decision to provide financial assistance to Berri Limited to continue manufacturing in Queensland. The Information Commissioner engaged in a long period of consultation and gave both parties the chance to respond to his initial findings. His final decision was to reject the argument that a traditional government function, “the grant of public monies to a private business operator in order to stimulate desirable economic activity”, was a commercial activity of the kind that deserved to be protected under the FOI Act. 

He also rejected the arguments that release of this type of information would hinder future supply of such information to the Government. He simply pointed out that the incentives of potential government support and money would persuade most businesses to supply information to the government, even if it would later become public. The Information Commissioner also determined that the public interest would be better served by informed debate rather than allowing most of the detail of these deals to remain secret.

The Information Commissioner’s decision was 48 pages of single-spaced critical examination of the arguments for and against the release of the information. The decision included reference to the most applicable and recent examples of case law available in relation to Freedom of Information. He looked at 17 of the most relevant decisions from Queensland, Victoria and the Commonwealth.

What a sad contrast to the decision by the Tasmanian Ombudsman in Bildstein and Department of Economic Development. Bildstein, an award winning postgraduate journalism student at the University of Tasmania, sought further details about the controversial decision by the State Government to give Denis Bignold an exclusive and secret opportunity to develop a proposal to set up a commercial operation on Maria Island.

The Ombudsman took eight months (seven months longer than the statutory maximum) to produce a flimsy 16 page decision, much of it double spaced and simply recitations of sections of the FOI Act. That decision relied on four very dated cases to deny access to every single document requested. The Ombudsman, unlike her Queensland counterpart, felt there was no need to allow the Department or Bildstein to respond to her preliminary decision.

The time delay and weak legal research can be directly attributed to poor resourcing. The recent announcement of an extra staff member to work on FOI requests is a long overdue and partial remedy to this staffing crisis.

In contrast to the Queensland Information Commissioner, the Tasmanian Ombudsman has failed Tasmania on standards about the public interest.  With little detailed analysis, the Ombudsman simply accepted that the “release of the information would reasonably be expected to impair the (Department of Economic Development’s) ability to source such information in the future.”  Tasmanian developers must be of a more timid character than their Queensland counterparts.

The Ombudsman also accepted without question that the Department of Economic Development, by virtue of its provision of loans to Tasmanian businesses (and holding equity in some), was engaged in commerce. As the Queensland Information Commissioner pointed out, the provision of loans and subsidies is not a commercial activity, it is state sponsored assistance. State sponsored assistance is not only for commercial purposes, or at commercial rates, and it doesn’t operate on an open and competitive basis. Indeed in Tasmania very few ordinary businesses are permitted to join this exclusive taxpayer-funded support network.

The Tasmanian Ombudsman also accepted that disclosure of communications about development, and public exposure of development policy, would likely lead to “confusion and unnecessary debate.” It simply astounds me that a Tasmanian Ombudsman looking at a FOI request in 2004 is prepared to use that reasoning to deny access to documents involving a proposed secret commercial development in a national park.

Lack of resources can explain time delays but little else. Why should Tasmanians receive a different level and quality of decision-making on FOI compared to the other states of Australia? More importantly why should Tasmanians be prepared to accept such unquestioning support for secrecy?  The Ombudsman is charged with upholding the objectives of the FOI Act  namely to improve democratic and accountable government in Tasmania.

Rick Snell is a senior lecturer in Administrative Law at the University of Tasmania and national editor of the FoI Review.  Taylor Bildstein is one of Rick Snell’s postgraduate students and he assisted her on her FOI request.

