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Con ten tious issues man age ment — The dry rot 
in FoI prac tice?
Improve ments in infor ma tion man age ment within gov -
ern ments have been a sig nif i cant fea ture of the last
decade. They have ranged from devel op ments in record
man age ment to soft ware that allows the track ing of
responses to ministerials. In addi tion, the staff ing, pro file, 
author ity and func tions of media offices within depart -
ments have trans formed from low lev els and being reac -
tive to occu py ing crit i cal niches in the deci sion-making
pro cesses. Gov ern ments have also taken to hir ing not
only jour nal ists to staff these media offices but, increas -
ingly, PR spe cial ists includ ing those trained to be
proactive and those with capac ity to man age con ten -
tious issues. In addi tion, the num ber of such spe cial ists
starts to exceed the com bined total of the fourth estate in
each juris dic tion.1

The amount of money, time and delib er a tion spent on
man age ment of gov ern ment infor ma tion to pre-empt or
limit access to infor ma tion that sup ports or sells the gov -
ern ment’s story far out strips resources devoted to pro -
vid ing unre stricted access to more gov ern ment
infor ma tion. The amount of money spent lim it ing report -
ing on the Tampa and deliv er ing the gov ern ment’s ver -
sion can be con trasted to the amount devoted to
deliv er ing an accu rate, timely and infor ma tive brief ing to
cit i zens, par lia ment and the fourth estate. Mar ian
Wilkinson’s story on the Tampa using FoI is an oft
repeated one of delays, cost bar ri ers and tech niques to
man age a con ten tious issue.2

Con ten tious issues man age ment in rela tion to FoI is a
term that has gained cur rency in Can ada.3 Con ten tious
issues man age ment occurs where cer tain FoI requests
are man aged dif fer ently than other requests either
because of the type of infor ma tion being requested (high 
pro file, polit i cally and pol icy sen si tive) and/or the type of
request ers (oppo si tion MPs, jour nal ists or par tic u lar
NGOs). In Ontario once a request has been iden ti fied as
con ten tious ‘the pro cess requires the imme di ate noti fi -
ca tion of the Min is ter and Dep uty Min is ter, along with the
prep a ra tion of issue notes, brief ing mate ri als, etc. Cab i -
net Office is often involved in this pro cess.’4 

The prob lem with extend ing Con ten tious Issues Man -
age ment to FoI is not the noti fi ca tion or prep a ra tion of
brief ing mate ri als for Min is ters. The prob lem is the sub -
ject ing of the pro cess ing and final deter mi na tion of the
request to polit i cal and infor ma tion man age ment con sid -
er ations instead of the legal and pub lic inter est con sid er -
ations required by the leg is la tion. Con ten tious Issues
Man age ment if used for FoI requests exac er bates fur ther 
the stra te gic imbal ance high lighted by Terrill.5 Terrill has
expressed con cern that indi vid ual, infre quent users of
access sys tems find them selves con fronted by a player
that holds all the cards, has the ben e fit of long-term insti -
tu tional mem ory and spe cial ised exper tise. If the gov ern -
ment player is able to stack the deck, delay the play ing of
crit i cal cards and to delib er ately exer cise dis cre tion
against selected users then the game has become
rigged rather than per mit ting an unin ten tional stra te gic
imbal ance.

Many FoI Offi cers, Gov ern ment Min sters (serv ing and
for mer) bemoan the fact that FoI eval u a tion appears cen -
tred ‘on whether the polit i cal oppo si tion of the day, the

media and polit i cal activ ists can make enough fuss
about what they are unable to get’.6 Yet if they allow the
access game to be played in a way that delib er ately
restricts or delays scru tiny then their crit i cisms lack sig -
nif i cant cred i bil ity. Most FoI leg is la tion (except those
Acts under mined by sub se quent amend ment) con -
structed their exemp tion, pro cess ing and fee schemes
on the basis that requests for infor ma tion would only be
denied or restricted to pro tect the pub lic inter est or only
by con sid er ations imposed or allowed by law. All FoI leg -
is la tion places an obli ga tion on deci sion mak ers to make
deci sions as quickly as pos si ble and to use discretions in 
favour of release. FoI Offi cers who are com pelled, or do
not pro test the exter nal inter fer ence, to take lon ger,
charge more, ignore doc u ments in cer tain loca tions and
to claim exemp tions as an act of first resort are act ing
con trary to the let ter and intent of FoI leg is la tion.

Con ten tious Issues Man age ment in the area of FoI is
not an alter na tive, or an accept able addi tion, to the deci -
sion mak ing pro cesses author ised by leg is la tion. The
prac tices resorted to by those tak ing a con ten tious
issues man age ment approach (delays, high fees, avoid -
ing dis cov ery of doc u ments) are never legit i mate or
defen si ble. One of the intrigu ing aspects of FoI prac tice
is how quickly abuses or mis uses of the pro cess become 
insti tu tion al ised. Cab i net exemp tion and com mer -
cial-in-confidence are two other areas that quickly devi -
ated from nor mal han dling pro cesses to ones
spe cif i cally con strued to hide infor ma tion likely to be
requested.

The Canadian experience
Between the release of the Ontario Infor ma tion and Pri -
vacy Com mis sioner Report in 2001 and the pres ent time
a num ber of con cerns have been raised by var i ous
organi sa tions and indi vid u als about the prac tices iden ti -
fied as con ten tious issues man age ment.7 Rob erts
argues that in ret ro spect the devel op ment of such an
admin is tra tive prac tice is not unex pected, albeit unwel -
comed. Rob erts argues:

FoI laws influence the balance of power within political systems.
Opposition politicians, journalists or advocacy groups are better
able to hold government to account, and more successful in
exerting influence within the policy process, if they can obtain
documentary evidence of impropriety or misjudgment, or
evidence that reveals the structure of internal debates over
policy. Conversely, political executives and officials find that their
autonomy and room for maneuvre is enhanced if they are able to
resist demands for disclosure of internal records.8

As explored in two recent papers I have argued that
FoI oper ates in a across four dimen sions of gov ern ment,
namely, polit i cal, bureau cratic, civic and legal.9 There -
fore, it is unlikely that the admin is tra tion of FoI will remain
neu tral or static. Over time the inter ac tions within and
between those four dimen sions will pro duce dif fer ent
types of com pli ance out comes. Rob erts draws our atten -
tion to the pub lic admin is tra tion lit er a ture which shows
that ‘stat u tory objec tives can be sub stan tially altered
through the exer cise of offi cial dis cre tion’.10 Fur ther more,
Rob erts, draw ing on the work of Jerry Mashew,11 sug gests 
that ‘or ga ni za tions charged with imple men ta tion of a stat -
ute may develop an inter nal law of admin is tra tion to guide
the exer cise of dis cre tion’.12 This exer cise of dis cre tion will 

Freedom of Information Review

  62 Freedom of Information Review  



be guided pri mar ily by ‘un pub lished writ ten instruc tions
and inter pre ta tions com bined with stan dard rou tines and 
with devel op men tal and deci sional prac tices’.13

Rob erts, using an econo met ric anal y sis of 2120
requests han dled by Human Resources Devel op ment
Can ada in 1999–2001, has pro duced a study that sug -
gests the con cerns about con ten tious issues man age -
ment may have sig nif i cant sup port ing evi dence. His
empir i cal study dem on strates that ‘re quests which were
iden ti fied as sen si tive, or which came from the media or
polit i cal par ties were found to have had lon ger pro cess -
ing time even after other con sid er ations are accounted
for’.14 Rob erts argues that the oper a tion of this ‘in ter nal
law’ in rela tion to the exer cise of dis cre tion (in this case
against par tic u lar users) directly con fronts and vio lates a
prin ci ple that is inte gral to access schemes namely that
of equal treat ment. McNairn and Woodbury declare that
the prin ci ple of equal treat ment is an ‘over rid ing prin ci ple 
of Cana dian access law’.15 The Cana dian Access to
Infor ma tion Review Task Force stated:

Coordinators, or other officials with delegated authority, are
administrative decision-makers when they decide on a right
conferred by the Act … [T]heir decision has to be made fairly
and without bias. Neither decisions on disclosure nor decisions
on the timing of disclosure may be influenced by the identity or
profession of the requester, any previous interactions with the
requester, or the intended or potential use of the information.16

Is there evidence of contentious issues
management in Australian FoI practice?

The most damn ing evi dence that con ten tious issues
man age ment is well entrenched in Aus tra lia comes from
two pre vi ous gov ern ment offi cials. One was the head of
the Tasmanian Gov ern ment Media Office and the other a
for mer Vic to rian FoI Offi cer. This can be cou pled with sto -
ries like that by Paola Totaro17 and con cerns raised in the
recent NSW Ombuds man Annual Report. In a pre vi ous
arti cle18 I have explored more gen er ally the rela tion ship
between spin doc tors and FoI indi cat ing that at the time
of writ ing that arti cle there were only slight hints of con -
ten tious issues man age ment play ing any role in Aus tra -
lian FoI prac tice.19

Ellen Whinnett, a Tasmanian reporter, was sur prised,
after mak ing a rou tine fol low up on an FoI request, to be
told that the FoI offi cer was await ing a response back
from the Depart ment’s media unit. Her story pro voked a
strong defence from the gov ern ment argu ing that Min is -
ters and their advis ers had a right if not a duty to be kept
informed of all activ ity, includ ing FoI requests, in their
port fo lio. The stron gest defence, how ever, came in a let -
ter to the Sunday Tasmanian from the for mer head of the
Gov ern ment Media Unit under the pre vi ous gov ern ment. 
(See Box 1). The for mer head of the Media Unit not only
con firmed that such refer rals were com mon prac tice dur -
ing her period of office but that delib er ate steps were
often taken to delay or under mine the request espe cially
if it was from a jour nal ist or mem ber of par lia ment.

This let ter dem on strated the tri umph of polit i cal spin
over both legal ity and hal lowed con ven tions. The let ter
was not only a mea culpa but a dis pas sion ate pre sen ta -
tion of a view of pub lic admin is tra tion that allows the pub -
l ic inter est to be dis missed for pure polit  i  cal
oppor tun ism. A gen er a tion of rein vent ing gov ern ment,
the hir ing of pri vate senior man ag ers and spe cial ists to fill 
pub lic sec tor roles with no induc tion course into pub lic
sec tor eth ics and val ues have led to the sim ple equa tion

that good pri vate prac tice auto mat i cally trans lates into
accept able pub lic sec tor behav iour.

Dur ing the late part of 2001, and early 2002, con cerns
started to appear that the han dling of some requests in
Vic to ria espe cially from oppo si tion MPs and jour nal ists
were start ing to bear the hall marks of a con ten tious
issues man age ment strat egy. Fur ther more, the advent of 
sto ries like those by Paola Totaro in the Syd ney Morn ing
Her ald seem to indi cate, as had sto ries about his expe ri -
ences by Ross Coulthart,20 that con ten tious issues man -
age ment could be seen to have two clear phases. First
was the inter nal phase where time delays, fees and
exemp tion claims were used to help man age the
request. The sec ond, exter nal, phase was the use of a
series of tac tics to kill, swamp or divert atten tion away
from the news wor thi ness of any story or pub lic use of the
released infor ma tion.

Chris Tinkler, in the Sunday Sun Her ald, using the
expe ri ences of a for mer FoI offi cer, out lined a series of
tac tics that could be used to delay or hide infor ma tion.21

(See Box 2 for an out line of the tac tics used to delay or
frus trate requests.) Don Coulson, a Vic to rian FoI Offi cer
made redun dant ear lier in 2002, argued that:

The Bracks Government’s image of  openness and
transparency is a façade and a sham … The Government’s
public position on FoI isn’t supported by its activities with FoI.

I have seen it erode the effective release of information,
removing expertise and taking the bullying of FoI officers to a
level even the Kennett Government didn’t, pretty much across
all areas.

Its not that Kennett and the others before him didn’t try to
enforce their ideas, but the officers could stand up to them
because the public service was more independent. I believe
there are fewer successful applications in public interest
matters [under the Bracks government] than ever under FoI.22
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Box 1— Putting a new spin on
gov ern ment FoI ploy

Re gard ing your story ‘Spin-doctors de fended’ (Sunday
Tasmanian, 24 Feb ru ary 2002), I can say that com mu ni ca -
tions of fi cers and ad vis ers’ knowl edge of Free dom of In for -
ma tion (FoI) re quests has been far from ‘rou tine’.

It has been com mon prac tice, re gard less of the gov ern -
ment in power, for com mu ni ca tions of fi cers (in clud ing Me -
dia Of fice staff) to pro vide ad vice and warn of po ten tial
neg a tive me dia im pli ca tions on FoI re quests.

Both in my po si tions within gov ern ment de part ments,
and as the head of the Me dia Of fice, my tasks in cluded ad -
vis ing a sec re tary or min is ter against the re lease of cer tain
FoI ma te rial.

This ad vice was al ways based on po ten tial neg a tive me -
dia rather than what might have been in the pub lic’s best in -
ter est.

As a com mu ni ca tions ad viser, your job is to pro tect the
gov ern ment or an agency and en sure pos i tive spin.

And yes, hav ing that in for ma tion does give you con sid er -
able ad van tage, as Peg Putt points out.

There were cer tainly times when a jour nal ist was on to a
good story but it was gen er ally fairly easy to put them off the
track with some cre ative de lay ing tac tics, as I men tioned in
my book Going Pub lic: Com mu ni cating in the Pub lic and Pri -
vate Sec tors.

Dr Kay Chung
Sandy Bay

Source: Let ters Page, Sunday Tasmanian, 3 March 2002.



In an ear lier response to crit i cism about inter fer ence
by spin doc tors in the pro cess ing of FoI requests the
 Victorian Attor ney-General, Rob Hulls issued new
 guidelines that ‘al lowed min is te rial advis ers to put con -

sid er ations to an FoI offi cer for or against the dis clo sure
of infor ma tion.23 This was an Orwell ian master stroke. A
pre vi ously sus pect prac tice becomes legit i mate
because it was now enshrined by min is te rial guide lines.

The NSW Ombuds man Report for 2001–2002 raised a 
fur ther con cern in regard to the dif fer en tial han dling of
FoI requests espe cially the han dling of the release of
requested infor ma tion by jour nal ists and par lia men tar i -
ans. Con cerns about delib er ate attempts to under mine
the use of FoI by the tim ing and nature of release of infor -
ma tion have been raised pre vi ously.24 The NSW
Ombuds man reported that he has received com plaints
that:

On a number of occasions during the year, different agencies
released documents or information to the media before or at the 
same time as releasing the documents or information to the FoI
applicant.

In all cases the applicants were members of Parliament from an
opposition party. In at least two cases the applicants read about
the results of their FoI application in the media before they
received a determination from the agency. The media report
referred to the applicant by name and reported that the
information had been released as a result of their FoI
application.

Our views on this approach, which we conveyed to the
agencies concerned, are that:

• As a gen eral prop o si tion, we sup port open ness in gov ern -
ment and agen cies should be ap plauded for de ci sions to
make in for ma tion pub lic that they had pre vi ously re fused to
re lease

• FoI ap pli cants have no entitlements, in the FoI Act or else -
where, that would pre vent an agency from us ing its dis cre tion 
to re lease to other peo ple [in clud ing the me dia] in for ma tion
that is the sub ject of a FoI ap pli ca tion

• While it has been ar gued that dis clo sure un der the FoI Act is
in ef fect ‘to the world’, an agency should not as sume that doc -
u ments re leased un der FoI will be given to the me dia by a FoI
ap pli cant or that this is the mo tive be hind the FoI ap pli ca tion

• If an agency de cides to re lease in for ma tion pub licly [other
than in re sponse to a FoI ap pli ca tion] the agency is ei ther do -
ing so for its own pur poses or to in form pub lic de bate.

• If an agency de cides to re lease in for ma tion to the me dia and
a FoI ap pli cant at the same time, they should tell the ap pli cant
and re fund any money the ap pli cant has paid. Oth er wise the
agency would be mak ing one per son pay a fee for in for ma -
tion that was be ing made freely avail able to oth ers. This ar gu -
ment be comes even stron ger if the agency makes the
in for ma tion.25

While the NSW Ombuds man’s report focused on
requests from oppo si tion mem bers of par lia ment, there
is no doubt that jour nal ists, NGOs and the occa sional cit -
i zen agi ta tor could eas ily find them selves sub ject to the
same dif fer en tial treat ment.26 Mor ri son gives a cou ple of
inter est ing exam ples of how dif fer ent tech niques can be
used to take the sting out of a story or request:

The Education Review requested submissions made by a
bidder for the teachers’ payroll contract. The unsuccessful
bidder had been a major payroll  operator and had
subsequently made a submission to the Ministry of Education
setting out disasters that were likely to occur as a result of
shifting the contract. Its predictions, despite the obvious
self-interest, proved correct.

The Ministry released the submission, but it came in a public
relations package setting out the context the Ministry would
expect any reasonable journalist would be morally obliged to
report the information in. Furthermore, the Ministry issued new
information that cast a bad light on the company that made the
submission.

Another version of this technique that I have experience is to
release information at the same time as a confidential call from
the agency’s public relations person giving off-the-record
material designed to put pressure on you not to print.’27

What is the problem?
In large part it is the dif fer en tial treat ment that is the major
prob lem. Delays can hap pen, doc u ments can be over -
looked, a cau tious FoI offi cer can resort to too many
exemp tions and doc u ments can be released at a busy
time such as Bud get Day or when Annual Reports are
tabled. None the less when the delays, over sights, tim ing
and release arrange ments are done hand in glove with
(or at the behest of) min is te rial advis ers, media units or
pub lic rela tions strat e gists then the access game is
being rort ed and good gov er nance has been sac ri ficed
on the altar of polit i cal expe di ency.

There is a fun da men tal dif fer ence between seek ing
expert pub lic rela tions advice on how best to sell the idea
of a multi-million dol lar pro ject (such as changes to the
Ashley Deten tion Cen tre and Ris don Prison in Tas ma nia)
in con trast to allow ing a PR strat egy to deter mine the
size, scale or even exis tence of the pro ject. There is a
sim i lar dif fer ence in let ting a media unit know, after the
deci sion is made, that an oppo si tion MP will be given cer -
tain infor ma tion under FoI and the delib er ate inclu sion of
the spin doc tors in decid ing whether to release any infor -
ma tion and the tim ing of that release.

The Groom admin is tra tion (Lib eral Tas ma nia,
1994–1995) wheeled out its senior pub lic ser vants
before the Leg is la tive Coun cil Select Com mit tee into FoI
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Box 2
SIM PLY leav ing dam ag ing doc u ments out.
NOT search ing prop erly, then claim ing doc u ments can not
be found.
IN TER PRETING a re quest nar rowly to ex clude dam ag ing in -
for ma tion,
STEERING an ap pli cant away from po ten tially  damaging in -
for ma tion by re de fin ing the re quest in cor re spon dence, of -
fer ing other in for ma tion as a  compromise or bury ing the
ap pli cant in masses of ir rel e vant doc u ments.
PUMPING ap pli cants for ex tra in for ma tion to find out why
they want doc u ments, be fore brief ing min is ters and ad vis -
ers.
HIDING be hind the ex cuse that re quests are too vo lu mi nous 
or time-consuming to pro cess, of ten with out help ing ap pli -
cants to nar row down ex actly what they want.
CLAIMING doc u ments are not avail able in a read able for -
mat.
SCARING an ap pli cant with sug ges tions of ex or bi tant costs.
DE LAYING the re lease for months and even years with clar i -
fi ca tions and re-clarifications un til an is sue is stale, or un til
af ter an elec tion.
DE LAYING the re lease by say ing an ap pli ca tion has been
over looked, the de part ment is over loaded with re quests
and is un der staffed.

Source: Chris Tinkler, ‘The FoI’s bag of dirty tricks,’
Sunday Her ald Sun, 10 Novem ber 2002, p.4.



to lament how West min ster in its pur est con cep tion
needed to be nur tured and cra dled in secrecy. Yet it is
now revealed that min is ters, pub lic ser vice man da rins
and their Prae to rian Guard of advis ers have hocked the
crown jew els of pub lic ser vice trust, integ rity and inde -
pend ence for momen tary polit i cal gain. It is not accept -
able in our West min ster sys tem, by con ven tion, nor
allow able by law, for pub lic ser vants empow ered under
the FoI Act to make deci sions in the pub lic inter est to seek
the advice of spin doc tors, let alone be dic tated by it.

The Children Over board saga has dem on strated how
far pre vi ous shib bo leths of the pub lic ser vice, impar tial
and fear less advice, have given way to fore lock tug ging
and polit i cal sen si tiv ity. Instead of the tomes and leg acy
of West min ster it seems our pub lic ser vants now quickly
flick through their com mu ni ca tions man ual to pull a cou -
ple of quick ones over the odd jour nal ist, oppo si tion MP
or trust ing cit i zen.

Some of the impor tant leg a cies of West min ster have
been allowed to fade away or have been jet ti soned
includ ing indi vid ual min is te rial respon si bil ity. Other sac -
ro sanct ele ments of West min ster such as the neces sity
for Cab i net sol i dar ity have been tar nished to pro tect the
mun dane for mu la tion of gov ern ment pol icy and admin is -
tra tion from scru tiny under the FoI Act. Yet those who
answer the call to duty in the pub lic ser vice (be it a gov -
ern ment min is ter, judge, or pub lic ser vant) should never
for get that their pri mary pur pose is to serve in the pub lic
inter est. Hiring jour nal ists and pur vey ors of com mu ni ca -
tion advice can serve the pub lic inter est by improv ing our 
under stand ing of gov ern ment, its pol i cies and plans for
the future. How ever, when doc tors of spin and mer chants 
of com mu ni ca tion accept money from the pub lic purse,
they do it for the pub lic inter est, not to defeat it.
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Cab i net exemp tions in Aus tra lia — say ing good bye to 
the Midas touch?
John Cain, for mer Pre mier of Vic to ria, in a short arti cle
has argued that Vic to ria’s Free dom of Infor ma tion leg is -
la tion needs a crit i cal review to allow greater scru tiny of
what has, and is, occur ring between the state and pri vate
sec tor.1 The pre cise detail of the reforms envis aged by
Cain is unclear. Read ing between the lines he appears to
want reforms both to the Cab i net exemp tion pro vi sion but

more cer tainly in the area of com mer cial-in-confidence.
Cain’s pos si ble shift in regard to the Cab i net exemp tion
is a remark able turn around from his pre vi ous hard line
defence of this exemp tion.2

I said in the introductory speech to the FoI Bill in September,
1982, that the ‘Cabinet oyster’ must be protected. Good
decision making in the Westminster tradition demanded it.3



Freedom of Information Review

  66 Freedom of Information Review  

Cain argues:
But now the whole game has changed. Government, pursuing
the economic rationalist line, has sold to the private sector most
publicly owned infrastructure. Services, previously delivered by
government for years, have been farmed out to private
contractors. There was a sweeping application of the
commercial-in-confidence exemption to maintain secrecy as
the Kennett government sold public assets, and billions of
dollars changed hands.

 An amended FoI Act has the capacity to provide transparency 
into what goes on between government and the private sector.

 The cost/benefit analysis of privatisations of the 1990s is yet
to be done. The public should know all about the public/private
deals, and what the private sector does with public money in
providing public services. The act should ensure a capacity to
intrude into this public/private relationship.

 Until this information is available, the public will not be able
truly to assess the success or failure of the shift from the public
sector to the private sector in the provision of essential services
and infrastructure.

The rethink by Cain on Cab i net secrecy coin cides with 
a remark able reform cur rently before the South Aus tra -
lian Leg is la tive Coun cil (Upper House). The Free dom of
Infor ma tion (Mis cel la neous) Amend ment Bill was intro -
duced in August 2002 by the gov ern ment and passed by
the Lower House. The Bill is part of the minor ity Labor
Gov ern ment’s ‘10 Point Plan for Hon esty and Account -
abil ity’. Among its pro vi sions are amend ments to the
han dling of Cab i net infor ma tion. The Bill is part of a
two-stage pro cess. The first stage is changes to the leg is -
la tion, the sec ond stage is a series of non-legislative
mea sures to improve pub lic sec tor cul ture. The Bill
requires the Min is ter respon si ble for a Cab i net sub mis -
sion to rec om mend to Cab i net whether some or all of the
infor ma tion can be released after the Cab i net deci sion
and to spec ify what period of time non-release should be
(up to the max i mum period in the FoI Act). Fur ther more
the Min is ter for Admin is tra tive Ser vices, Mr Weatherill
stated:

Importantly the Bill also clarifies the status of documents
attached to submissions for consideration by Cabinet or
Executive Council.

 There has been great concern that a practice existed under
the former government where a document, which would not
normally be exempt from FoI legislation, would be attached to a
Cabinet submission in order to give it exempt status. This is
clearly unacceptable.

 In order to receive exempt status a document must be
specifically prepared for submission to Cabinet or Executive
Council. Merely because a document is attached to a
submission is not enough to give the document exempt status.
The Bill reaffirms this by further limiting the potential for abuse of
the Cabinet confidentiality exemption.4

These changes are in the con text of pre vi ous Aus tra -
lian prac tice and pre vail ing ortho doxy about the neces -
sity for exten sive pro tec tion of Cab i net secrecy, a
rev o lu tion. When cou pled with John Cain’s pos si ble con -
ces sion that greater trans par ency is needed at the high -
est lev els of gov ern ment deci sion mak ing this could be
the start of one of the most impor tant sea changes in Aus -
tra lian his tory.

Blunt and blan ket attempts to pre serve the ‘Cab i net
oys ter’ have lum bered Aus tra lian gov ern men tal infor ma -
tion man age ment with an anti quated sys tem which
defaults to secrecy. Over the past 20 years Aus tra lian cit i -
zens, time after time, have been refused access to even
the most mun dane and non-sensitive infor ma tion on the
basis that it could reveal a deci sion of Cab i net not yet offi -
cially pub lished or that had indi rectly been swept up into

the delib er a tions of Cab i net. It was an exemp tion
orig i nally designed to pro tect the final delib er a tions of
Cab i net and the prin ci ple of Cab i net sol i dar ity. Yet while
cit i zens are denied access to infor ma tion to judge the
qual ity of advice being relied on by Cab i net, for mer Cab i -
net Min is ters reveal in their mem oirs blow by blow
descrip tions of tight votes and bit ter strug gles inside the
Cab i net room. 5 Jour nal ists often receive detailed brief -
ings pre and post-Cabinet meet ings.

Part of the attrac tive ness for gov ern ments in keep ing
the Cab i net exemp tion free of any pub lic inter est test or
any test that deals with deter min ing infor ma tion sen si tiv -
ity is the neces sity to pre tend that their deci sions are
infal li ble. The Queensland Gov ern ment would pre fer to
cloak every doc u ment, from con struc tion invoices to
Cab i net min utes, involv ing the Good will Pedes trian
Bridge in Bris bane in abso lute secrecy than allow their
crit ics access to infor ma tion to shape and guide their cri -
tiques. Thou sands of doc u ments con cern ing the Good -
will Bridge, many of them of a tech ni cal nature, were put
before a Cab i net sub-committee and there fore attracted
exemp tion under s.36(1) of the Queensland FoI Act. The
Queensland Cab i net should be free to inspect every doc -
u ment held by pub lic agen cies in Queensland but such
inspec tion (whether detailed or nom i nal) should not
result in all the infor ma tion being given the same pro tec -
tion as that of the opin ions and delib er a tions of mem bers
mak ing Cab i net deci sions. 

As the Queensland Cab i net exemp tion con tains no
pur pos ive test at all, it is the most extreme exam ple of the
blan ket approach to Cab i net infor ma tion. Nev er the less,
in other Aus tra lian juris dic tions, clear exam ples have
occurred of Cab i net being used to sweep sen si tive infor -
ma tion under the car pet. The Aus tra lian FoI Cab i net
exemp tion seems to oper ate like a Midas touch: every -
thing quickly acquires the sta tus of gold be it Christ mas
clos ing times three years ago or news pa per clip pings.6

George Soros argues that indi vid u als and gov ern -
ments instead of aim ing for infal li bil ity and cer tainty
ought to embrace an open soci ety. Soros raises the con -
cept that our ‘think ing can never quite catch up with real -
ity, for real ity is always richer than our com pre hen sion.
Real ity has the power to sur prise think ers, and think ing
has the power to cre ate real ity.’7 In their han dling of
access requests for infor ma tion about the Good will
Bridge, the Beat tie Gov ern ment, like most gov ern ments,
dem on strated a will ing ness to accept the illu sion of infal -
li bil ity and all the short com ings of a closed soci ety. In
many ways gov ern ment secrecy assumes that it auto -
mat i cally maxi mises both the quan ti ta tive and qual i ta tive
use of infor ma tion.

Greg ory Treverton argues that there is, in the infor ma -
tion age, and in an age of infor ma tion, the imper a tive to
reshape intel li gence infor ma tion.8 He pos tu lates that
there have been many changes which neces si tate a shift
in gov ern ment infor ma tion han dling and col lec tion that
can ‘pro duce high-quality under stand ing of the world
using all sources’.9 Treverton argues that as the role of
the state trans forms from doer to one that cajoles,
incentivises, or facil i tates10 more and more the ‘role of
gov ern ment will be to con vene groups of the will ing’.11 It
will need to work more often with ad hoc alli ances
between pri vate cit i  zens, com pa nies and/or
non-government actors who will often ‘act around and
through gov ern ment’.12 In other words the state will not
always be the cen tral actor nor will it always be the prime
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col lec tor and dis trib u tor of infor ma tion for pol icy for mu la -
tion. Gov ern ments will more fre quently be forced to deal
with more infor ma tion inter me di ar ies and will need to
exchange and share infor ma tion more freely.

Blan ket Cab i net exemp tions, as opposed to highly
selec tive exemp tions based on the sen si tiv ity of the infor -
ma tion, inter fere with the shar ing, col lect ing and ana lys -
ing of infor ma tion to fully inform the pol icy pro cesses.
The man age ment of open ness/secrecy is to ensure that
the value of infor ma tion is recog nised, han dled appro pri -
ately and enhanced. Default secrecy han dling (where in
doubt every thing is secret) fails to ensure max i mum pro -
tec tion, max i mum enhance ment and spe cial treat ment
of the most valu able infor ma tion. All infor ma tion is
treated the same. So, in the exam ple of the Good will
Bridge, the Cab i net Sub-committee uses a crude blan ket 
device — the Cab i net exemp tion — to remove from the
pub lic domain and future plan ning pro cesses sim ple
tech ni cal infor ma tion.

The South Aus tra lian Cab i net reforms offer a far more
sophis ti cated and sen si ble approach to the man age -
ment of sen si tive or secret infor ma tion:
• requiring the key deci sion on clas si fi ca tion to be made 

at the time of creation;
• requiring consid er ation to be given to the expected

sensi tivity life cycle of the infor ma tion; and
• preventing the Cabinet process being used to hide

infor ma tion which is not germane to the central delib -
er a tions of Cabinet.

Thus a South Aus tra lian Cab i net sub-committee oper -
at ing under the pro posed changes would have been
able to inspect the tech ni cal doc u ments asso ci ated with
a bridge con struc tion pro gram with out con vert ing the
infor ma tion into a state secret.
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Com mer cial-in-confidence — time for a rethink? 
A swag of law reform bod ies, par lia men tary com mit tees
and aca dem ics have pin pointed con cerns with account -
abil ity, over sight, trans par ency and an increas ingly dys -
func tional rela tion ship with the cur rent FoI sys tem. The
Aus tra lian Law Reform Com mis sion, Admin is tra tive
Review Coun cil, Com mis sion on Gov ern ment (WA), Vic -
to rian Pub lic Esti mates Com mit tee, the Aus tra lian Sen -
ate, par lia men tary com mit tees in South Aus tra lia and
Queensland, Audi tor-Generals and Ombuds man in
South Aus tra lia, Vic to ria and New South Wales have all
expressed con cerns with com mer cial-in-confidence in
gen eral and in par tic u lar how it has been used in con -
junc tion with account abil ity mech a nisms like FoI.

Set out below are three brief reforms and/or anal y sis
which sug gest ways of address ing the prob lems
between FoI and claims for com mer cial-in-confidence.

1. The South Australian Reforms
The South Aus tra lian Gov ern ment has also pro vided
John Cain with a pos si ble solu tion to his con cerns about
com mer cial-in-confidence.

The Bill proposes to limit the application of these exemptions by
requiring that all contracts signed after the commencement of
the Bill will be disclosed when requested by a FoI application.

 However the exemption from disclosure will still apply if it
contains a confidentiality clause, which has been approved by a 
Minister.

 This proposal only affects the actual contract and not
pre-contractual documents or documents generated in the
course of the administration of the contract. Additionally, the
confidentiality clause may only apply to specific provisions of
the contract, leaving open the option for confidential material to
be omitted and the remainder of the contract disclosed.

 With this amendment we have sought to balance the practical 
issues associated with negotiating contracts and the desire for
full disclosure. If for instance a company was to argue, and it
would be demonstrated, that the publication of certain
information could jeopardise an important contract, a Minister
could choose to approve a clause keeping the information
confidential.1

These reforms are in addi tion to the Labor Gov ern -
ment keep ing in place the pre vi ous gov ern ment’s pol icy 
ini tia tive the South Aus tra lian Con tract Dis clo sure Pol icy
that was released in April 2001. (See Box).

2. Rethinking the types of claims to protect

There is a need for aca dem ics and other crit ics to go
beyond the alarm-raising stage and recon sider how FoI
leg is la tion should han dle the con cept of com mer -
cial-in-confidence. Last year in Adelaide in a talk to the
Aus tra lian Insti tute of Admin is tra tive Law I advanced the
the sis that the period of rein vent ing gov ern ment at both
national and subnational level, outsourcing and the new
pub lic managerialism had pro duced a fun da men tal
change in the types of infor ma tion being clas si fied as
com mer cial-in-confidence. Fur ther more there had been
a change in the type of request ers and the rea sons
behind those FoI requests thus expos ing a design flaw in
the pro vi sions asso ci ated with claims for com mer cial-
in-confidence.

Rob erts argues, that there is not merely an asso cia -
tion al link between these changes and the prob lems aris -
ing for FoI admin is tra tion but indeed the marginalisation
of civic par tic i pa tory reforms like FoI are a pre dict able
out come of a pol icy agenda that is designed to ‘re store
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the gov ern abil ity of west ern democ ra cies by restrict ing
the capac ity of cit i zens to exert influ ence over pol icy in
key sec tors’.2

Rob erts fur ther argues that: ‘The ero sion of infor ma -
tion rights as a con se quence of domes tic gov ern men tal
restruc tur ing is nei ther tem po rary nor inad ver tent: on the
con trary, it is a crit i cal part of the effort to make pol icy pro -
cesses more man age able’.3 This restruc tur ing is accom -
pa nied by a pro cess where:
• the govern mental tendency to secrecy/infor ma tion

manage ment and restric tion is ampli fied;
• what is being requested has a height ened polit ical

sensi tivity;
• there is greater contestability of legit i macy;
• prob lems are caused for tradi tional public account -

ability mech a nisms (audi tor-generals, parlia ment,
ombudsman, FoI, judi cial review).
In the Adelaide talk I spec u lated that some time in the

1990s there was a trans for ma tion in the type of infor ma -
tion that was being han dled as claims for com mer cial-
in-confidence under var i ous Aus tra lian FoI leg is la tion. At
some period there was a change in scale, scope, size
and qual ity of infor ma tion being sought and the type of
indi vid ual or group mak ing the requests (see Table 1).

Table 1: Commercial-in-confidence
pre- and post-mid-1990s

Features Pre mid-1990s Post 1990s

Nature of
request

Single instance Multiple

Scale of request Small Large

Type of
requester

• In di vid ual
• In fre quent

 investigative
re porter

• Back bench
op po si tion MP

• Organisation
• Polit i cal/busi ness 

key reporter
• Frontbench high

profile opposition 
MP

Political
dimensions

Low High

Bureacratic
dimensions

Low High

Civic
dimensions

Low and local High and
state/national

Legal
dimensions

Routine Central and critical

Time period for
which
information was
important

Limited Extended

Commercial
value

Low Very high

As a result of these changes the han dling of such
requests became more prob lem atic. Moira Pat er son has
clearly pin pointed a major prob lem with the draft ing of
the pro vi sions that are used to han dle com mer cial-in-
con fi dence claims under FoI like ss.43 and 45 of the
Com mon wealth FoI Act. She argues that such sec tions
either have very low thresh old require ments to qual ify for
the exemp tion or that ‘there is a pos i tive dis in cen tive for
agen cies to exer cise their dis cre tion to grant access to
any doc u ment that appears to fall within this exemp tion
pro vi sion’.4

The low thresh old and dis in cen tives to exer cise dis -
cre tion for release may have been appro pri ate for the
sce nar ios depicted in the pre-mid-1990s col umn in
Table 1. In those cir cum stances the exemp tions were
deal ing with small-scale, often once-off requests that
often involved the com mer cial deal ings of small firms
with the infor ma tion being requested usu ally for rea sons
not cen tral to the com mer cial activ ity. Yet more recently
many of the requests have a dif fer ent nature, pur pose,
tar get and involve account abil ity issues at the most
intense inter sec tion between bureau cratic, legal, civic
and polit i cal con sid er ations. The requests often involved
the need for details by key pub lic actors (par lia men tar i -
ans, jour nal ists, NGOs) for infor ma tion about large con -
tracts (high dol lar amounts for con sid er able time
peri ods) stem ming from crit i cal choices being made at
high gov ern men tal level. The thresh old required to han -
dle a request for infor ma tion han dling Rocco’s Plumbing
con tract with a local pri mary school should be dealt with
dif fer ently than a request deal ing with Plumbing Inter na -
tional Inc’s bid to pro vide plumb ing ser vices across the
pub lic sec tor for next 20 years.

Back ground on the South Aus tra lian Con tract Dis clo sure
Pol icy can be found at <http://www.con tracts.sa.gov.au/
ContractDisclosuresInfoSheet. htm>.
The fol low ing is a sum mary of the exemp tions from the pol icy
taken from the above web site: 

In general terms the government’s policy means that
summaries of all government contracts for goods, services
or works will be made publicly available through the Internet. 
Publication of full contractual documentation will also be
required for some contracts.

The policy applies to contracts with all ‘public authorities’ (as 
defined in the State Supply Act 1985) and includes SA Water
Corporation, TransAdelaide, SA TAB and SA Housing Trust.

There are some exemptions from the policy based on the
type and size of the contract. A summary of the application of 
the policy is below.

Additionally, the policy does not require disclosure of any
contract or other material in any of the following cases:

• Gen u inely con fi den tial busi ness in for ma tion where it can
be clearly dem on strated that a party or other per son
would gain a com mer cial ad van tage or be dis ad van taged
by the dis clo sure of such in for ma tion;

• Trade se crets/in tel lec tual prop erty — where the re lease of
such in for ma tion would prej u dice a party;

• De fense and Na tional Se cu rity in for ma tion, mat ters af fect -
ing pub lic safety or mat ters af fect ing se cu rity of gov ern -
ment fa cil i ties;

• Pub lic in ter est — where it can be dem on strated by the
Gov ern ment that a per son or a group of per sons could be
se ri ously harmed ei ther so cially or eco nom i cally from the
re lease of such in for ma tion;

• Le gal risk — where dis clo sure would be con trary to the
pro vi sions of an Act, found an ac tion for breach of con fi -
dence, be a breach of con tract or be con trary to an or der
of a court.

Spe cific con tract infor ma tion sup plied by a poten tial con -
trac tor seek ing to enter into a con tract with gov ern ment may, in
excep tional cases, be excluded from the pol icy prin ci ples of
dis clo sure, how ever, a gen u ine and clear jus ti fi ca tion for the
exclu sion must be shown.



Number 102, December 2002

  Freedom of Information Review 69  

It would be inter est ing to see the above the sis/spec u -
la tion put to the test and some empir i cal research under -
taken to dis prove the claims.

3. Changing perspectives — treating it as a
competition test
In a sim i lar vein while research ing for this arti cle I came
back in con tact with a very thought prov ing unpub lished
arti cle by Chris Finn.5 Finn con cluded that:

Commercial information is over-protected from disclosure
under contemporary FoI legislation. This over-protection is
evident quite apart from democratic arguments that the ‘public
right to know’ may over-ride established commercial interests.
Viewed solely in economic terms, the existing levels of
protection for business information appear hard to justify. FoI
legislation should be redrawn so that business information is
only protected where its release will cause demonstrable harm
to the competitive process itself. It should not be sufficient to
justify exemption, as is currently the case, either that the
material is of a commercial nature, or that its release will cause
some harm to the individual enterprise.6

Finn is argu ing that the re-engineering of the exemp -
tion pro vi sions is required so that the inter ests being pro -
tected are pre cisely iden ti fied and weighed against both
dem o cratic and mar ket inter ests in the lib eral flow of
infor ma tion. Quoting Stevenson7, Finn states:

In a free market economy that is by definition dependent on the
liberal flow of information, the question is not whether the
disclosure of ‘commercial secrets’ will be disadvantageous to a
particular firm but what effect a change in the law governing the
protection of those secrets will have, over the long run, on the
economic incentives of a corporation to engage in socially
productive activity.8

Under this approach it may well be worth while keep -
ing Rocco’s Plumbing con tract with a local pri mary
school con fi den tial so that a small local busi ness is able

to com pete against mul ti na tional firms enter ing a small
local mar ket. Whereas the dam age done to Plumbing
Inter na tional Inc’s short-term state oper a tions by the
release of con trac tual details relat ing to a long-term and
exclu sive pro vi sion of ser vices across a com plete sec tor
may have few long-term effects on its com pet i tive
engage ment at a local, subnational, national and inter na -
tional level.

RICK SNELL
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FoI offi cers — a con stit u ency in decline?
Over a series of arti cles I have been explor ing the roles
played, in real ity and poten tially, by key ele ments in what
can be termed the FoI con stit u ency. The two pre vi ous
arti cles have exam ined jour nal ists and par lia men tar i -
ans.1 This arti cle reflects on what should be con sid ered
the core of that con stit u ency, namely, FoI offi cers. FoI
offi cers are argu ably the secret to the suc cess or fail ure of
FoI leg is la tion. Other fac tors (atti tudes of Min is ters, bud -
gets, abuse by par tic u lar users and the mechan ics of
access) will, in par tic u lar cases, play a more dra matic role
but it is the per for mance, atti tude and approach of FoI offi -
cers which sets the envi ron ment within which those other
fac tors can oper ate. In another arti cle I argued:2

Access to information literature rarely mentions FoI officers. If
they are mentioned it is as marginal extras in a game largely
played by the media, applicants and key insiders (be it spin
doctors, senior bureaucrats or Ministers). In previous papers I
have explored the concept of an FoI constituency,3 first raised
by Roberts;4 the central concept is that the vitality of FoI
requires an active constituency (made up of various groups
including applicants, the media, academics, public interest law
firms, citizen groups). Very often FoI officers are excluded from
the list,5 however as journalists and researchers like Coulthart,
Kearney and Waters, indicate it is often the quality and nature of
the relationship between the applicant and FoI officer which
makes all the difference. Waters found that the journalists’
experience with FoI officers was that ‘they also commented on
the very different attitudes they find — some FoI officers seem
genuinely committed to the ideal of open government, trying to

help applicants get as much information as possible, while
others are deliberately, and often creatively, obstructive.6

Terrill argues that FoI struc tur ally favours the gov ern -
ment due to the ben e fits that accrue to a long term insti -
tu tional player includ ing insti tu tional mem ory,
spe cial ised exper tise, resources and an abil ity to con -
cede indi vid ual cases to avoid unhelp ful pre ce dents. If
Terrill is cor rect then as the gate keep ers for this
long-term player, FoI offi cers have the great est capac ity
to make the access game fairer and more evenly bal -
anced. Indeed they offer the faint pos si bil ity of exer cis ing 
their judg ment, dis cre tion and influ ence to achieve the
long-term objec tives of FoI leg is la tion.

Yet law reform sub mis sions and reports have found
FoI offi cers, as a class, to be under resourced, denied
the train ing, respect and sta tus they deserve, and forced
to act as guard ians both of infor ma tional trash and trea -
sure. More impor tantly they are denied the capac ity and
oppor tu nity to uti lise FoI leg is la tion to assist in the infor -
ma tion man age ment, pol icy devel op ment and learn ing
capac ity of their organi sa tions.

In any exam i na tion of com pli ance it is the atti tude and
role of the FoI offi cer that can pro duce the larg est shifts
between com pli ance cat e go ries. An FoI regime or par -
tic u lar depart ments and offi cers can man i fest dif fer ent
types of com pli ance with FoI leg is la tion. It is impor tant to
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real ise the role FoI offi cers can play in deter min ing the
level, type and qual ity of com pli ance with the leg is la tion.
Gen erally, as Youngman has argued, FoI offi cers have a
choice, and are often required to per form all, of a range
of roles from ring mas ter, jug gler, lion tamer to tight rope
walker in the FoI arena.7 As ring mas ter the FoI offi cer
pre sides over an appli ca tion from the orig i nal request to
deal ing with the after math, be it pos i tive or neg a tive
within the agency. As the jug gler the FoI offi cer ‘has to
deal with the rights and needs of the agency, the appli -
cant, the third par ties and the exter nal review ers’.8 Any
FoI offi cer who oper ates in accor dance with the leg is la -
tion will be forced to occa sion ally switch to a lion tamer
role, whether it be to deal with the reac tions from within
an agency, by an appli cant or by a third party in
response to a deci sion not in their favour. Finally, there is
the unen vi able role that occa sion ally an FoI offi cer is
forced to play, namely, that of the tight rope walker. As
Youngman observes:

The tightrope walker is the final and most dangerous stage.
Fortunately many of you will not find yourself in this position.
This can occur when management, perhaps mistakenly, claims 
there are no documents but you feel they exist. The best way to
deal with this sort of situation is to remind managers that failure
to deliver up documents can place them in a position where
they can be charged. In NSW they could be charged under the
Ombudsman’s Act, the State Records Act or the ICAC Act. You
can also ask for a signed statement from senior managers that
the documents do not exist. Tell them this will be placed on file
and produced in the event of an investigation. It is amazing how
many documents can mysteriously turn up.9

In the advent of a Con ten tious Issues Man age ment
strat egy10 being adopted in an agency, the type of role
played by the FoI offi cer will be crit i cal. It will be the FoI
offi cer’s choices that will deter mine whether smart com -
mu ni ca tions strat egy as depicted by Dr Chung11 stays
within the bounds of appro pri ate pub lic ser vice con duct
or whether it drifts towards the uneth i cal and unac cept -
able. The FoI offi cer is the cen tral and gen er ally deter mi -
na tive per son in the FoI pro cess:

I think the promise of FoI was encapsulated in a video produced
by the Queensland Attorney-General’s Department called
‘Forward to the Past’. It depicted an energetic and devoted FoI
officer carefully applying the legislation to a range of
applications. In each scenario, the spirit of the legislation was
applied and, in the case of non-disclosure, it had to be significant 
before information was exempted. Even journalists and other
troublemakers were directed to information and further avenues
where they had a chance of at least continuing their crusade.

 That video, in my opinion, visualised Fitzgerald’s concept of
information being the linchpin of the democratic process. The
vignettes incorporated in the video resonated with the concept
that access to Government information is a foundation or
democratic principle and right — indeed, an essential
prerequisite for citizenship.12

As Youngman indi cates, the role played by the FoI offi -
cer is often deter mined or shaped by the actions and
expec ta tions of other actors. Some times these will be
inter nal, and at other times, exter nal to the agency. The
pos i tive and neg a tive influ ences of exter nal actors on the
mindset of the gate keeper is rarely con sid ered. Aca demic 
arti cles, media accounts and tes ti mony of fre quent users
before par lia men tary com mit tees are gen er ally silent or
more often than not harshly crit i cal of the short com ings,
omis sions and fre quently alleged mal prac tices of FoI
offi cers.

Dis cus sions with FoI offi cers reveal that cer tain types
of request ers have a major neg a tive impact on their atti -
tudes and com mit ment. Heavy con cen tra tions of these

par tic u lar types of users within an FoI sys tem have the
poten tial to seri ously under mine the com mit ment of FoI
offi cers. In asso ci a tion with other ele ments such as
severe bud get restric tions, lack of cen tral sup port and
increas ing involve ment of polit i cal staff ers in FoI
requests the activ i ties of these users can cause sig nif i -
cant shifts in com pli ance. The next few para graphs
explore some of these neg a tive user types.

At a train ing ses sion for FoI offi cers the day before the
Info Two Con fer ence, I first heard the expres sion ‘se rial
appli cant’.13 An expe ri enced FoI offi cer gave a talk about
the work load imposed by those appli cants pur su ing a
par tic u lar issue or nar row range of requests. Serial users
make repeat requests, often at reg u lar inter vals and gen -
er ally view the encoun ters as part of an adversarial con -
test between them selves and the agency. Despite
out lin ing how these appli cants are gen er ally annoy ing
and heavy con sum ers of lim ited resources the FoI offi cer 
did point out that occa sion ally the per sis tence of serial
appli cants did uncover defi cien cies in record man age -
ment prac tices or less than exem plary deci sion-making
pro cesses.

A sec ond type of appli cant that can under mine the FoI 
pro cess is the ‘Wasted Effort’. This is the appli cant who
requests access to large vol umes of infor ma tion, located 
in sev eral areas and requires the com mit ment of sev eral
days or lon ger from the FoI offi cer to pro cess the request.
The rub comes when after the infor ma tion has been
located, exam ined and sorted into exempt and releasable 
the appli cant is no lon ger inter ested in the request.

A vari ant of the above is the ‘Lazy Do-gooder’, gen er -
ally a jour nal ist, activ ist or oppo si tion MP who jus ti fies
their trawl ing expe di tions on the basis of the pub lic inter -
est. Yet despite large vol umes of infor ma tion being
released promptly, with fee waiv ers and with few exemp -
tions being claimed, the appli cant fails to use the infor -
ma tion — whether to ask a ques tion in par lia ment,
pro vide back ground for an arti cle or to inform pub lic
debate. At one con fer ence I heard of an FoI offi cer who
spent sev eral months col lect ing, col lat ing and releas ing
infor ma tion to an oppo si tion MP on cor oni al inquests.
None of that infor ma tion was ever used.

A series of law reform and par lia men tary reports on
FoI have made sug ges tions to improve pub lic ser vice
cul ture and sup port for FoI. The South Aus tra lian Leg is -
la tive Review Com mit tee sug gested the need for a cen -
trally coor di nated pro gram of pub lic ser vice edu ca tion,
train ing and accred i ta tion.14 The Queensland Legal,
Con sti tu tional and Admin is tra tive Review Com mit tee
rec om mended an FoI Mon i tor to pro vide inde pend ent
mon i tor ing of com pli ance, train ing and aware ness and
to develop a whole of gov ern ment strat egy designed to
facil i tate the greater dis clo sure of infor ma tion out side the 
Act.15 The Com mon wealth Law Reform Com mis sion and 
Admin is tra tive Review Coun cil Report of 1995 made sim -
i lar sug ges tions. In an inter est ing but damn ing par a dox
the Com mon wealth Gov ern ment has ignored the
reforms and even allowed the sup port unit in the Attor -
ney-General’s Depart ment (that received high praise in
the Report) to be down sized and mar gin al ised to the
extent it is almost invis i ble. The Law Reform Com mis sion 
in New Zea land rec om mended that the Min is try of Jus -
tice should be ‘given respon si bil ity for ensur ing a more
co-ordinated and sys tem atic approach to the func tions
of over sight, com pli ance, pol icy review, and edu ca tion in 
rela tion to the Act’.16
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The Cana dian Access to Infor ma tion Review Task
Force con sid ered that a com pre hen sive and sys temic
approach was needed which would neces si tate reforms
and actions.17 The rec om men da tions the Task Force
sug gested included the areas of:
• tools and systems
• incen tives for users and providers
• skilled access staff
• supportive managers
• adequate resources
• good records manage ment
• educated and assisted requesters
• perfor mance measure ment and reporting
• effec tive compli ance approaches
• training of public services
• educated third parties.

Enhancing the role of FoI officers

There is a need to main tain and build on the ded i ca tion
and hard work of FoI offi cers, who value and advance
key pub lic ser vice val ues of ser vice to the pub lic in the
pub lic inter est. In another arti cle I argued that such a
ded i cated cadre would have the fol low ing impact on FoI
admin is tra tion in addi tion to any leg is la tive man dates or
exter nal pres sure:
• preventing or mini mising nega tive compli ance shifts
• promoting and/or increasing the like li hood of posi tive

compli ance shifts
• mini mising or curtailing the ‘below-the-line’ activ i ties

of spin doctors
• facil i tating and improving the media’s capacity to use

FoI as a precise and informed infor ma tion and
account ability tool.18

In that arti cle I reported that:
In the past twelve months I have given presentations to, and
met with, FoI officers in several jurisdictions.19 There has been a 
perceptible but subtle shift in the commitment to and support of
access legislation. Experienced and senior co-ordinators have
retired or moved onto new areas of responsibility. In the wake of 
these old hands is a younger cohort who have had less
opportunity to view FoI as anything other than another
burdensome responsibil ity. Furthermore even those
committed veterans who remain have grown weary from
defending the promise of FoI from the spinners from within and
the scribes from without.20

A num ber of steps need to be taken to enhance and
sup port the role of FoI offi cers.

Visibility
The Cana dian Task Force con cluded that ‘one of the
great est obsta cles to estab lish ing a cul ture of access in
the pub lic ser vice is the invis i bil ity of much of the work,
and the per cep tion that this work is of lit tle value’.21

There fore man ag ers and Min is ters must act both for -
mally and sym bol i cally to high light and reward the work
and activ ity of FoI offi cers. Steps need to be taken to
‘pro vide vis i bil ity, pos i tive incen tives and account abil ity
for access’.22 FoI per for mance indi ca tors have been
included in the per for mance bonuses for Ontarian pub lic 
ser vice man ag ers. The Task Force made the fol low ing
rec om men da tions:
• respon si bil i ties related to access to infor ma tion and

infor ma tion manage ment to be included in the job
descrip tion of offi cers and managers;

• objec tives related to access to infor ma tion and infor -
ma tion manage ment to be part of the account ability
agree ment and perfor mance reviews of all mangers;

• govern ment insti tu tions to discuss their perfor mance
on access to infor ma tion on a regular basis at
manage ment meet ings;

• when new programs are estab lished, an access to
infor ma tion compo nent to be included from the outset 
as an inte gral part of the program;

• access to infor ma tion goals to be inte grated in annual
corpo rate plans for govern ment insti tu tions.

Standards
FoI offi cers in each juris dic tion should get together and
adopt FoI stan dards and mea sures like those that have
been for mu lated in West ern Aus tra lia. These stan dards
and per for mance mea sures would allow early and easy
iden ti fi ca tion of best prac tices and agen cies or areas
that were expe ri enc ing prob lems. This infor ma tion could 
be used to export good prac tices to other agen cies and
divert resources, train ing and assis tance to strug gling
FoI offi cers.

Support networks
Sup port net works need to be encour aged, resourced
and main tained between FoI offi cers. Apart from West -
ern Aus tra lia, where the sup port net works are sup ported
by an insti tu tional player, the FoI Com mis sioner, net -
works in other juris dic tions have dis ap peared or dimin -
ished in size and fre quency and rely on the good will
and/or drive of a small hand ful of peo ple or indeed often
only one per son. The NSW FoI and Pri vacy Prac ti tio ners
Forum serves as both a model and a warn ing. As a
model it has been oper at ing with out any for mal or
resource sup port from gov ern ment, yet still holds reg u -
lar get togethers and brings FoI offi cers from a range of
depart ments and lev els of gov ern ment together to share
infor ma tion, exper tise and for newer offi cers to pick up
use ful con tacts. The net work pro vides reg u lar updates
on stat u tory and case law devel op ments and attracts a
range of guest speak ers. As a warn ing, the Net work
clearly dis plays all the strains asso ci ated with a vol un -
teer group ing. First, while still attract ing high num bers of
offi cers, the num bers are start ing to dwin dle. As the Net -
work is vol un tary, its activ i ties are not given the same rec -
og ni tion in the staff devel op ment activ i ties of agen cies
as paid for and pro fes sional train ing courses. Sec ond, it
tries to be all things to a range of offi cers but with out the
resources to do so. Third, it relies on a small num ber of
vol un teers and, in par tic u lar, Phillip Youngman.

Narratives
There is a need for FoI offi cers and those on the out side
such as jour nal ists, aca dem ics and activ ists to start tell -
ing sto ries that help us learn how to improve FoI. I think
this mes sage from a pub lic ser vant sums it up per fectly:

One of the soft levers I’m intrigued with, is story telling — the
power of telling the right stories (how positive compliance is
achieved, how people have solved the problematic issues, how 
the Minister did the right thing, how the Minister visibly
supported his FoI Co-ordinator, how the Premier posts
proactively all his expenses on his web site etc) incorporating
them in the lore of the institutions as a way of integrating new
behaviours in organisational culture. 

 By the same token, I wonder how much damage we create by 
circulating the wrong stories (from the very very bad such as
how requesters and FoI co-ordinators were tricked, but also
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how all ministers are against FoI etc). In this context I wonder
about the culture-changing potential of statements such as ‘the
love of secrecy is so deeply ingrained in the public service that
they will go to any lengths to maintain secrets’ by Information
Commissioners.

 I am not talking of being soft with the public service or
praising poor performance but contributing to the creation of a
‘can do’ attitude and a folklore of heroes the very people you
want to influence, the public servants, can identify and
empathise with. From what I read recently, I understand that
this is a key requisite for a ‘learning’ story to work.23

Conclusion

FoI offi cers have largely been neglected in aca demic
stud ies, com mended for their ded i ca tion by law reform
bod ies and painted as part of a gov ern ment cam paign
against releas ing infor ma tion by the media and activ ists.
The Cana dian Access to Infor ma tion Review Task Force
has con cluded that the key to mak ing access to infor ma -
tion work is the role of, sup port and tools given to and the 
com mit ment of FoI offi cers. The great est worry is that on
all three fronts there are signs of decline. This decline
also accom pa nies a gen er a tional change in the ranks of
FoI offi cers and there is a sig nif i cant dan ger that the
com mit ment, under stand ing and per cep tions of these
newer FoI offi cers will suf fer.

RICK SNELL
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