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In this issue Maeve McDonagh updates us on developments in the Euro-
pean Union. It is interesting to see the same issues about principles of
access versus the width, extent and nature of exemptions play out across
all jurisdictions. The experience in the United Kingdom, and now at the
wider level in the European Union, exemplifies the difficulty in translating a
simple and clear principle of access into applied policy and practice. The
irony is how simple the process to transform tentative experiments in
access back towards the norms of secrecy; whether by amendment, prac-
tice, deliberate changes in administrative compliance or by allowing the
ravages of budget cutbacks to flow unhindered into areas dealing with pro-
viding access to information. The struggle for access can take decades
but be lost in moments.

Shane Sody provides an update on developments in South Australia. In
addition he mounts a very strong case for the incorporation of a ‘public
interest override’ into the South Australian legislation. Shane’s article fol-
lows on with several themes from the earlier article by Greg Terrill. He con-
tends very strongly that the original conception of the South Australian
legislation as striking an appropriate balance between access and the
exemption of particular documents in the public interest has become in
practice ‘a handbook for exemption of particular documents which can be
labelled appropriately to achieve this outcome’.

In Australia we still wait for the outcomes of the two State reviews into
FoI, namely South Australia and Queensland and the public unveiling of
the Northern Territory’s version of access to information legislation. The
Queensland and South Australian reviews should produce further addi-
tions to an already overflowing list of positive reforms to the legislation,
policy and practice of FoI in Australia. The Bracks Labor Government in
Victoria may be contemplating further reforms, while in Tasmania the
Bacon Labor Government still has a very large commitment to open gov-
ernment to actually deliver upon.

On an international level the Canadian Minister of Justice has
announced a review into the Canadian Federal FoI and Privacy legisla-
tion. There have also been suggestions of proposed revisions to the
Ontario legislation.

Meanwhile the New Zealand Ombudsman has slipped onto the web at
<www.ombudsmen.govt.nz>. Documents and information from the web
site include the ten Practice Guidelines developed by the Ombudsmen,
the Quarterly Review and the 1999 Annual Report. Disappointingly the
Ombudsmen’s Compendium of Case Notes is not available online and still
must be purchased for NZ$25. It is not a large amount of money but it is a
pity that such a valuable resource for users, researchers and those want-
ing to learn from the New Zealand model is still so restricted.
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Access to documents of the European Institutions
Introduction

Eyebrows were raised in the corridors of power of the
European Union earlier this year as a result of what to
some Brussels mandarins was a rather unseemly public
row between the President of the European Commission,
Mr Prodi and the European Ombudsman, Mr Söderman.
That the disagreement was played out in public in the
Wall Street Journal, added to the sense of outrage in
Brussels. The source of the tension between these top
level officials was the contents of the proposed Regula-
tion on public access to documents of the institutions of
the European Union1 (the proposed Regulation) which
was adopted by the European Commission in January
2000. Mr Söderman, who has long been a champion of
access to information of the institutions of the European
Union, published an article in which he vigorously
attacked the proposal. He described it as having been
‘secretly drafted’ and went on to criticise its substance
referring to the list of exemptions from the right of access
as being ‘without precedent in the modern world’. He sug-
gested that should the proposal be adopted ‘there proba-
bly won’t be a document in the EU’s possession that
couldn’t legally be withheld from public scrutiny’. To the
surprise of many, Mr Prodi chose to defend the proposed
Regulation in the same newspaper. He refuted the alle-
gation that the proposals had been secretly drafted and
argued that the Regulation, if adopted, will give ‘the EU a
regime on access to documents that compares favour-
ably to some of the most progressive in the world’. Mr
Prodi also wrote to the President of the European Parlia-
ment which has responsibility for the appointment of the
Ombudsman, complaining of the publication by Mr
Söderman of his criticisms of the proposal in the press
and describing his article as ‘polemic and extreme’.2

The aim of this paper is to briefly analyse the main pro-
visions of the proposed Regulation to see whether, as Mr
Söderman suggests, it amounts to ‘token measures of
transparency’.

Background

The Regulation is being introduced on foot of Article 255
of the Treaty of Amsterdam which for the first time pro-
vided explicit legal recognition of a right of access to doc-
uments of the European institutions. It provides as
follows:

1. Any citizen of the Union, and any natural or legal person
residing or having its registered office in a Member State, shall
have a right of access to European Parliament, Council and
Commission documents, subject to the principles and
conditions to be defined in accordance with paragraphs 2 and 3.

2. General principles and limits on grounds of public or private
interest governing this right of access to documents shall be
determined by the Council, acting in accordance with the
procedure referred to in Article 189b within two years of the entry
into force of the Treaty.

3. Each institution referred to above shall elaborate in its own
rules of procedure specific provisions regarding access to its
documents.

Article 255 requires the adoption of implementing leg-
islation within two years of the Amsterdam Treaty coming
into force (ie by 1 May 2001). The process of adoption is
that of co-decision which requires that the implementing
legislation be adopted by the European Parliament and
Council as well as the Commission.

Prior to Amsterdam, the legal basis of the right of
access to documents of the institutions had been some-
what uncertain. Following the inclusion in the Maastricht
Treaty of a declaration on the right of access to informa-
tion which linked that right with the democratic nature of
the institutions and the public’s confidence in the adminis-
tration, the Council and the Commission had adopted a
common Code of Conduct concerning public access to
Council and Commission documents.3 Each of these
institutions then implemented the Code of Conduct
through a decision, Council Decision 93/731 of Decem-
ber 20, 1993 (the Council Decision) and Commission
Decision 94/40 of February 8, 1994, (the Commission
Decision).4 In 1997, the European Parliament also
adopted a Decision on public access to its documents.5

The status and scope of the Council and Commission
Decisions have been examined by the Community
Courts on a number of occasions.6 In general, the
approach of the Courts has been to characterise the
pre-Amsterdam measures on access as being con-
cerned with the internal functioning of the institutions
rather than being imbued with the status of a general prin-
ciple of Community law.7 The focus of interpretation of the
right of access, in the earlier case law in particular, has
been on procedural issues such as whether reasons
were given for a denial of access.8 Substantive issues
concerning the interpretation of the exceptions to the right
of access have received less attention.9

With the inclusion of Article 255 in the Amsterdam
treaty, the right of access to information of the institutions
has taken on an enhanced status. A bolder approach on
the part of the Courts to the interpretation of the right of
access is therefore to be expected in the future. Much
depends, however, on the terms in which the right of
access are fleshed out in the implementing legislation.

The proposed Regulation

Principle of access
Article 1 of the Regulation sets out the general principle
underpinning the access right. It is expressed as ‘the right
to the widest possible access to the documents of the
institutions’. This declaration on the scope of the access
right is supported by paragraph 4 of the recitals which
states that the purpose of the Regulation is to ‘widen
access to documents as far as possible, in line with the
principle of openness’. The formulation of the principle of
access in such strong terms will doubtless assist the
Courts in their deliberations on the extent of the access
right.

Publication of information
One aspect of the proposed Regulation which distin-
guishes it from its counterparts in the common law world
is that it does little in terms of imposing obligations on the
institutions to actively disseminate information about their
activities. Article 9 merely requires the institutions to
inform the public of the rights they enjoy as a result of the
Regulation and to provide access to a register of docu-
ments. These requirements fall far short of the common
law requirements which generally require publication of
two types of information by public authorities.10 In the first
place, information concerning the functions of the body
concerned, the types of records it holds and arrangements
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for obtaining access to such documents must be made
available. The second type of information, publication of
which is mandated, is sometimes referred to as the ‘inter-
nal law’ of the body concerned. It consists of the rules
relied on by the body concerned in exercising its deci-
sion-making functions. The omission of similar obliga-
tions from the text of the proposed Regulation is
surprising.

Scope
The practical impact of Article 255 is limited by the fact
that it confers a right of access only in respect of docu-
ments of three of the institutions of the European Com-
munity, namely the Parliament, the Council and the
Commission. Other institutions such as the Courts, the
Committee of the Regions, the Economic and Social
Committee, the Court of Auditors and a whole range of
agencies such as EUROPOL, Eurostat, the Trade Mark
Agency are excluded.11

The proposed Regulation introduces an important
change to the scope of the access right in terms of its
application to documents supplied to the institutions by
third parties. There had been serious doubts as to the
applicability of the pre-Amsterdam measures to third
party documents. The Parliament Decision was clearly
limited to documents drawn up by that institution12 while
the recitals to the Council Decision stated that documents
written by a person body or institution outside the Council
are excluded from its scope. In all three Decisions, there
was a provision to the effect that where the requested
document is written by a third party, including a natural or
legal person, a Member State, a Community institution or
an international body, the application for access must be
sent to the author and not to the institution.13 The applica-
tion of this ‘authorship rule’ was considered by the Court
of First Instance (the CFI) in Interporc Im und Export
GmbH (Interporc II).14 The Court upheld the Commis-
sion’s reliance on the authorship rule to justify its decision
to refuse access to documents of which the Member
States were authors.15 Thus it appeared that the disclo-
sure of documents sent by Member States to Community
inst i tut ions could not be required under the
pre-Amsterdam access provisions.

This important restriction on the scope of the access
right is set to be removed by the adoption of the proposed
Regulation which provides a right of access to ‘all docu-
ments held by the institutions, that is to say documents
drawn up by them or received from third parties and in
their possession’.16 Third party is defined as ‘any natural
or legal person or any entity outside the institution includ-
ing the Member States, other Community and
non-Community institutions and bodies and non-member
countries’.17 Thus any record which has been received by
the European Parliament, the Council or the Commission
from a Member State will be subject to the Community
access regime. The right of access to documents from
third parties will, however, be limited to those sent to insti-
tutions after the date of entry into force of the Regula-
tion.18 Another important limitation on the right of access
to third part documents is set out in Declaration 35 to the
Amsterdam Treaty. It allows Member States to request
the Commission or the Council not to communicate to
third parties a document originating from that State with-
out its prior agreement. While this Declaration does not
have the status of a Treaty provision or of a protocol, the
Court of Justice would give due consideration to it in any
relevant case coming before the Court.

Definition of documents

The right of access conferred by the Regulation applies to
‘documents’ as opposed to information. Document is
defined as ‘any content whatever its medium (written on
paper or stored in electronic form or as a sound, visual or
audiovisual recording). The pre-Amsterdam provisions
also conferred a right of access to documents rather than
information. This fact had formed the basis of arguments
adduced on behalf of the Council that it was not obliged to
grant partial access to documents. These were rejected
by the CFI which held that the right of access imposes on
the institution concerned an obligation to consider
whether partial access may be granted to information not
covered by the exceptions. The basis of these decisions
was the principles of the right to information and of pro-
portionality.19

The definition of document contains one of the most
significant limitations on the scope of the Regulation.
Only ‘administrative documents’ are to be included.
These are defined as ‘documents concerning a matter
relating to the policies, activities and decisions falling
within the institution’s sphere of responsibility excluding
texts for internal use such as discussion documents,
opinions of departments and informal messages’.20 The
Explanatory Memorandum to the Regulations sheds fur-
ther light on the types of document to be excluded under
this provision. It lists as excluded ‘documents expressing
individual opinions or reflecting free and frank discus-
sions or provision of advice as part of internal consulta-
tions and deliberations as well as informal messages
such as e-mail messages which can be considered as the
equivalent of telephone conversations’. This limitation on
the type of documents covered by the Regulation marks
an important departure from pre-Amsterdam access
rights which applied to all documents produced by the
institutions. This approach is also at odds with FoI legisla-
tion in common law jurisdictions where internal docu-
ments are protected by way of exemption provisions
which may, or may not, be applicable depending on the
circumstances. The applicability of such exemptions
depends on issues such as whether the document con-
cerns deliberative processes, whether it relates to a deci-
sion already taken or to be taken in the future, and
whether its disclosure would be in the public interest.21

The removal from the scope of the right of access of this
entire class of documents weakens the impact of the
Regulation significantly.

Exceptions

The exceptions to the right of access are set out in Article 4.
Each is a mandatory, harm-based, exception requiring
requests for access to be refused where disclosure could
significantly undermine any one of four major interests
namely: the public interest; privacy; commercial and eco-
nomic interests; and confidentiality. Article 4 provides as
follows:

The institutions shall refuse access to documents where
disclosure could significantly undermine the protection of:
(a) the public interest and in particular:

• public security

• defence and international relations

• relations between and/or with the Member States or Commu-
nity or non-

• Community institutions,

• financial or economic interests,

• monetary stability,
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• the stability of the Community’s legal order,

• court proceedings,

• inspections, investigations and audits,

• infringement proceedings, including the preparatory stages
thereof,

• the effective functioning of the institutions;
(b) privacy and the individual, and in particular:
• personal files,

• information, opinions and assessments given in confidence
with a view to recruitments or appointments,

• an individual’s personal details or document containing infor-
mation such as medical secrets which, if disclosed, might con-
stitute an infringement of privacy or facilitate such an
infringement;

(c) commercial and industrial secrecy or the economic interests
of a specific natural or legal person and in particular:
• business and commercial secrets,

• intellectual and industrial property,

• industrial, financial, banking and commercial information, in-
cluding information relating to business relations or contracts,

• information on costs and tenders in connection with award
procedures;

(d) confidentiality as requested by the third party that supplied
the document or the information, or as required by the legislation
of the member State.

While space does not allow for a detailed analysis of
each of these exceptions, some general points can be
made concerning the changes they introduce to the
pre-Amsterdam exceptions and more generally on their
formulation.

While the four main exceptions to the right of access
allowed under the proposed Regulation also appeared in
the pre-Amsterdam provisions, the list of specific inter-
ests mentioned under these exceptions has been consid-
erably expanded upon. For example, the public interest
exception in the proposed Regulation includes a number
of grounds for refusing access which were not listed in the
pre-Amsterdam measures such as: defence, relations
between and/or with the Members States or Community
or non-Community institutions, financial or economic
interests, the stability of the Community legal order,
audits, infringement proceedings and the effective func-
tioning of the institutions. Thus the scope of the excep-
tions in the proposed Regulation would appear to be
much broader than that of the exceptions provided for
under the pre-Amsterdam measures.

It could be argued however that the scope of the
exceptions in the pre-Amsterdam measures were
already potentially as broad as those in the Regulation.
This is because the formulation of the public interest
exception in the pre-Amsterdam provisions has been
interpreted by the CFI as not being limited to the list of
interests specifically mentioned in its text.22 The wording
which introduces the list of specific interests protected by
the Regulation differs only slightly from that employed in
the pre-Amsterdam provisions.23 However it is arguable
that the former could not be interpreted as being
open-ended on the grounds that paragraph 2 of Article
255 requires that any limits on the right of access be
explicitly set out in the implementing legislation. Thus it
would appear that the list of exceptions contained in the
proposed Regulation can only be interpreted as being
exhaustive.

The application of all of the exceptions is mandatory.
This marks another change from the pre-Amsterdam pro-
visions on access. The Commission and Council

Decisions contained two distinct types of exception, man-
datory and discretionary. The only discretionary excep-
tion was that concerned with protection of the
confidentiality of the institutions proceedings. This is the
only exception contained in the pre-Amsterdam mea-
sures which has been omitted from the proposed Regula-
tion.24 In applying this exception, the CFI had imported
into it a type of public interest test reminiscent of those
found in most common law FoI Acts. The CFI held that in
applying the discretionary exemption, the institution in
question was obliged to ‘genuinely balance the interest of
citizens in gaining access its documents against any
interest of its own in maintaining the confidentiality of its
own deliberations.’25 No such balancing of interests is
required in the case of any of the exceptions set out in the
proposed Regulation since the application of each of
them is mandatory. It appears from the case law that all
that is required in the case of the application of the man-
datory exceptions is that the institutions refer to the partic-
ular exception being relied on and state the reasons why
it is applicable.26

While the exclusion from the list of exceptions in the
proposed Regulation of the exception concerning confi-
dentiality of the institutions’ proceedings is to be wel-
comed, the fact that all exceptions are now mandatory is
a retrograde step. It is ironic and perhaps somewhat tell-
ing that the only reference to the public interest in the pro-
posed Regulation is in the context of its use as a
justification to withhold documents from disclosure.

One element of the proposed Regulation which compares
favourably with the exceptions in the pre-Amsterdam
measures is the fact that the harm test is expressed in
terms of a requirement that disclosure significantly under-
mine the specified interest. The earlier provisions merely
required that the interest in question be undermined. The
significantly undermine standard is also relatively high
when compared with the standards employed in harm
tests in the common law jurisdictions.

The standard of proof required in establishing the nec-
essary degree of harm is that disclosure ‘could’ signifi-
cantly undermine a particular interest. In cases
concerning the application of the pre-Amsterdam mea-
sures ‘could undermine’ standard, the CFI has held that
this requires the institution in question to consider
whether disclosure ‘is in fact likely to undermine one of
the facets of public interest protected …’27

A final notable feature of the proposed Regulation is
Article 8 which prohibits the reproduction for commercial
purposes of documents acquired under the Regulation. It
also prohibits the exploitation of such documents for any
other economic purpose without the prior authorisation of
the right-holder. This restrictive approach to the use of
documents obtained under the Regulation is in sharp
contrast to the tone of the recently published Commission
Green Paper on Public Sector Information in the Informa-
tion Society28 which extols the benefits of commerciali-
sation of public sector information. The Green Paper
refers to the role of public sector information in stimulating
economic growth and development and points to the
example of the US of which it is said that ‘a very active pol-
icy of both access to and commercial exploitation of pub-
lic sector information … has greatly stimulated the
development of the US information industry’.29 While the
Green Paper is referred to in the Explanatory Memoran-
dum to the proposed Regulation as one of the documents
to which the Commission has given special consideration
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in drawing up the proposal, no effort is made to reconcile
the contradictory elements of the two documents.

Conclusion
Article 255 of the Amsterdam Treaty forms the basis of a
fully-fledged right of access to documents of the Euro-
pean institutions. The instrument of its implementation
falls short of expectations however. The restricted scope
of the proposed Regulation is evident in a number of its
features. These include: the omission of active obliga-
tions requiring publication of information concerning the
institutions; the exclusion from the scope of the Regula-
tion of internal documents; the extensive list of excep-
tions; the fact that all the exceptions are mandatory in
nature; and the absence of any express public interest
override provisions. The potential impact of one of the
redeeming features of the proposed Regulation namely
the extension of the scope of the access right to docu-
ments emanating from third parties is lessened by the limi-
tation imposed by Declaration 35 on access to documents
of Member States.

The proposed Regulation on public access to docu-
ments of the European institutions is, as Mr Söderman
suggests, a very disappointing document. Its develop-
ment echoes that of UK access provisions in that legisla-
tion which had been eagerly anticipated has fallen short
of expectations even to the extent of being weaker in a
number of respects than measures of inferior legal status
already in place. It is hoped that at least the most objec-
tionable aspects of the proposed Regulation will be reme-
died before it becomes law.

MAEVE McDONAGH
Maeve McDonagh is a Lecturer in Law,

University College, Cork, Ireland.
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A Charter to Withhold Information
The South Australian Freedom of Information Act
The Freedom of Information Act 1991 (SA) was enacted
nine years after the Commonwealth and Victoria, and one
year after NSW had enacted similar legislation. It was
claimed at the time that South Australia had ‘drawn on the
experience of the operation and administration of the leg-
islation in these other jurisdictions’ to produce legislation
which ‘strikes a balance between rights of access to infor-
mation on the one hand and the exemption of particular
documents in the public interest on the other’.1

This claim appears to have largely succeeded, when
viewed from the perspective of a person seeking access

to documents concerning their own personal affairs. But
in contrast, access to information about broader policy
and administrative matters is not balanced ‘in the public
interest’. In particular, the protection of ‘business affairs’
(both those of the State government and of private inter-
ests) is not subject to any evaluation of the ‘public inter-
est’ (discussed under ‘Other Information’ below).
Contrary to the Act itself (s.54(3)(a)), full statistics are not
collected.2 From those that are collected it is apparent
that many hundreds of FoI applications are refused or
granted only partially each year, in reliance on
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exemptions which are not subject to any ‘public interest’
test (discussed below under ‘Accountability’). Further-
more the District Court has rejected an interpretation of
the FoI Act which relies on the objects of the Act to create
a presumption in favour of disclosure.3

Rather than striking a balance, the role of the Act
appears to be providing a set of instructions for withhold-
ing all but the most innocuous information.

The purpose of the Act
Freedom of Information legislation ‘stands legal and
administrative traditions on their heads’.4 Before the exis-
tence of FoI statutes, administrators had no common law
duty to give acc ess to documents held by departments,
whether personal or policy information. In contrast, the
FoI Act now gives persons (including corporate persons)
a ‘legally enforceable right to be given access to an
agency’s documents’ subject to many exemptions in the
Act (s.12). It also gives a person the right to ‘apply for the
amendment of [personal] records if … the information is,
in the person’s opinion, incomplete, incorrect, out-of-date
or misleading’ (s.30).

Its introduction to the South Australian jurisdiction was
said to be ‘based on three major premises relating to a
democratic society, namely:

1) The individual has a right to know what information is
contained in government records about him or herself;
2) A government that is open to public scrutiny is more
accountable to the people who elect it;
3) Where people are informed about government policies, they
are more likely to become involved in policy making and in
government itself.5

Even for those who do not wish ‘to become involved in
policy-making and in government itself’ a statutory right to
obtain information can be said to enhance the democratic
process, by enabling more informed voting choices.6

Freedom of Information legislation is also claimed to pro-
mote government responsiveness:

The greater the access we have to information, the greater will
be the responsiveness of our governments to community needs,
wants, ideas and creativity. Alternatively, the greater the
restrictions that are placed on access, the greater the feeling of
‘powerlessness’ and alienation.7

It is also said to ‘enable individuals to protect their privacy’
and to be an ‘important weapon in exposing potentially
corrupt activity’.8

The objects of the Act:
are to extend, as far as possible, the rights of the public (a) to
obtain access to information held by the government; and (b) to
ensure that records held by the government concerning the
personal affairs of members of the public are not incomplete,
incorrect, out-of-date or misleading. [s.3 emphasis added]

Insofar as the objects of the Act and the ‘premises’ on
which it is ‘based’ affect personal information, there
appears to be little or no argument about this philosophy.9

However, in the case of other government information of
broader interest, the ‘premises’ and the objects of the Act
are in tension with the Act’s own explicit provisions, and
also with current government policies of outsourcing and
privatisation. There is broad scope within the Act to with-
hold information in relation to business affairs, and the
competitiveness of government agencies engaged in
commercial activities (see discussion under ‘Other Infor-
mation’ below).

One purpose of the Act, therefore, seems to be to pre-
vent government decisions pertaining to the economy
(whether as a competitor, contractor or a regulator) from

being ‘open to public scrutiny’ and therefore from being
‘accountable to the people who elect it’.

Exempt agencies, exempt documents, and
exempt matter
Apart from the right to access documents (s.12) and the
right to apply to amend personal records (s.30), the Act
also requires government agencies to make available to
the public information about their structure, functions,
decision making (and any opportunities for public partici-
pation therein), as well as the type of documents held,
and how any personal records may be amended (s.9). ‘In-
formation statements’ containing these details are usu-
ally published in each agency’s annual report, and a more
basic ‘information summary’ is published in the Govern-
ment Gazette. Both must be available for inspection and
purchase at each agency (s.10).

Despite this, the Act does not purport to cover the
whole of government. More than 20 ‘exempt agencies’
are listed in Schedule 2 of the Act, and others are added
in the regulations.10 ‘Exempt agencies’ are not ‘agencies’
for purposes of the Act (s.4(1)), and so are exempt from
s.9 requirements to publish ‘information statements’ and
information summaries’.11

Of greater significance is the list of ‘exempt docu-
ments’ in Schedule 1. There are 20 classes of ‘exempt
documents.’ An agency may claim that a document fits
into any one of these categories and on that basis deny
access (s.20(1)(a)).

… agencies tend to play ‘Pick An Exemption, Any Exemption
Will Do’ when they deal with non-personal information requests
… [C]urrent practice appears to place the onus on the requester
of information to demonstrate that the exemption being claimed
is invalid.12

Although s.20(1) appears to give an agency a discre-
tion to release an ‘exempt’ document, this discretion
appears never to be used. Exemptions are invoked for
the purpose of denying access, either partially or fully.13

This is presumably because an officer who permits
access to an exempt document, to which he or she is not
required to give access may expose him or herself to civil
or even criminal consequences under other Acts or regu-
lations.14 For the purposes of this discussion, therefore, it
will be assumed that ‘exempt’ documents are not
accessible.

An agency has a discretion to release a document with
‘exempt matter’ deleted (s.20(4)). The Act does not
define ‘exempt matter’ but this is an option which is fre-
quently used, to give partial access to documents.15

Thirteen categories of assessment
In practice, the outcome of an FoI application is that
access is granted in full, in part (s.20(4)), or refused.16

However, before reaching one of these decisions, docu-
ments must be assessed under a number of criteria in the
Act, some of which involve an evaluation of the public
interest. (See Tables 1 and 2.)

TABLE 1

A document sought under the FoI Act (SA) will be or become
accessible if it

1 must be published under the Act17

2 is already publicly available for inspection or purchase18

3 will become publicly available in future, (but in the meantime
access may be deferred)19

Freedom of Information Review

54 Freedom of Information Review



4 is not exempt20

5
contains matter the disclosure of which would, on balance,
not be contrary to the public interest, and hence is not
exempt21

6 contains matter the disclosure of which would on balance, be
in the public interest, and hence is not exempt22

7

contains matter the disclosure of which would, on balance,
not be contrary to the public interest, and hence is not
exempt, but the release of which may be opposed by a party
who must be consulted23

TABLE 2

A document sought under the FoI Act (SA) will not be accessible if
it

8 is exempt24

9 is exempt and restricted25

10 contains matter the disclosure of which would, on balance,
be contrary to the public interest, and hence is exempt26

11 is exempt, and which could not be released anyway without
first consulting with another party27

12 is exempt, restricted, and subject to a Ministerial certificate
preventing its release28

13 is held by an exempt agency29

Personal information
FoI applications are categorised by the government as one
of two types: either ‘personal affairs’ or ‘other’.30 ‘Personal
affairs’ include financial affairs; criminal records; marital or
other personal relationships; employment records; per-
sonal qualities or attributes (s.4(1)). Throughout the Act,
the right to access documents about an applicant’s own
‘personal affairs’ is accorded a different status to the right
to access other government documents. For example,
there is no exclusionary rule pertaining specifically to an
applicant’s personal information per se.31 On the contrary,
some categories of documents which are ‘exempt’ to most
applicants, are not exempt when requested by those to
whom they pertain.32 The greater rights to ‘personal’ infor-
mation are also reflected in the Act’s objects (s.3), an
agency’s duties of publication (s.9),an agency’s right (oth-
erwise) to withhold documents created pre-1987,33 and
above all, in the right to apply for amendment of personal
records (s.30), which would be meaningless unless one
could first access such records.34 Viewed overall, there-
fore, the Act clearly gives much greater access to an appli-
cant’s own personal information than it does to other forms
of information held by government.

Although the Act makes much of one’s own personal
information accessible, third parties who seek personal
information about others are much less likely to be suc-
cessful. Documents are exempt from disclosure (to per-
sons other than the applicant) if they contain ‘matter the
disclosure of which would involve the unreasonable dis-
closure of information concerning the personal affairs of
any person (living or dead)’.35

This clause has been relied on to prevent a father
using FoI to find out whether his own primary-school age
son held a School Card.36 It has even been used to pro-
tect a company’s ‘personal affairs.’ Under the SA FoI Act,
in the Ombudsman’s view, a company is entitled to pro-
tect information about the ‘aggregate wages paid by an
employer to its employees’ as being its ‘personal
affairs’.37

‘Other’ information

‘Other’ information may relate to government policies or
practices, reports, recommendations, letters, opinions,
administrative records etc. Many of these types of docu-
ments are potentially subject to the various exemptions in
the Act. Space does not permit discussion of all of them,
so a few examples will suffice.

Restricted documents

As noted above, a document may be both ‘restricted’ and
‘exempt.’ A ‘restricted’ document is merely one type of
‘exempt’ document, albeit one that may attract a Ministe-
rial certificate. The categories of ‘restricted’ documents
include documents prepared for Cabinet or Executive
Council (even preliminary drafts) and briefing papers pre-
pared for Ministers on matters proposed to go before
Cabinet.38 It also includes documents which would be
exempted under equivalent FoI laws in other jurisdic-
tions,39 and documents ‘affecting law enforcement and
public safety’.40

A Minister may issue a certificate (s.46) declaring that
a specified document is ‘restricted’.41 The ‘propriety’ of
such a certificate is not to be questioned in external
review by the Ombudsman or Police Complaints Author-
ity (s.39(4)). However, the issue of a Ministerial certificate
may be challenged in the District Court (s.43(1)). The
court might not be satisfied that there were ‘reasonable
grounds’ (s.43(4)(b)) for the Minister’s action, but that is
not sufficient to ensure the document’s release. Notwith-
standing the Court’s view, the Premier may ‘confirm’ the
Minister’s certificate (s.43(7)).

Cabinet documents

These represent one type of ‘restricted’ documents. Pro-
visions in FoI legislation limiting or preventing access to
Cabinet documents are common to all Australian jurisdic-
tions. They have come under criticism for their broad
nature:

A Minister or official with sufficient influence to have a document
placed before Cabinet, now holds the power, in practical terms,
to veto access to any document under the FoI Act by adopting
this mechanism.42

In one case in Queensland, documents were placed
before Cabinet after they had become the subject of an
FoI application, preventing any access to them.43 How-
ever, the exemption is usually seen as necessary to pro-
tect Cabinet confidentiality.

It is not in the public interest to expose Cabinet documents to the
balancing process contained in most other exemptions or to risk
undermining the process of collective Cabinet decision making.
To breach the ‘Cabinet oyster’ would be to alter our system of
government fundamentally.44

‘Business affairs’ and the public interest

The FoI Act protects business affairs from disclosure in a
number of ways. Documents are exempt if to release
them would disclose:
• ‘trade secrets’,
• information of ‘commercial value … which could

reasonably be expected to [be] destroy[ed] or
diminish[ed]’ by such disclosure, or

• ‘business professional commercial or financial affairs
‘… the disclosure of which could reasonably be
expected to have an adverse effect on those affairs or
to prejudice the future supply of such information to the
government’.45
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A further clause appears to cover similar ground and
more, providing broadly that documents are exempt if dis-
closure could ‘prejudice the competitiveness’ of any
agency engaged in commercial activities.46 None of these
four exemptions is subject to any ‘public interest’ test.

In respect of the ‘business affairs’ provisions,47 the
South Australian FoI statute is unique in Australia. The
Victorian, Queensland, WA, and Tasmanian statutes use
an explicit ‘public interest’ test in their equivalent ‘busi-
ness affairs’ sub-sections.48 The Commonwealth and
New South Wales statutes also import a quasi-public
interest test, by using the qualifying word ‘unreason-
ably’.49 But in South Australia, an ‘adverse effect’ on ‘busi-
ness affairs’ does not have to be direct, or pecuniary, nor
is it required to be an adverse effect ‘on balance’. Any
effect, even ‘slight’ is sufficient to found an exemption, as
long as it is ‘not something so de minimus that it would
properly be regarded as inconsequential’.50

Finn51 has argued that these provisions prevent the
public evaluating major outsourcing public policy initia-
tives, such as the $1.5 billion, 15-year contract between
SA Water and United Water, signed in 1996. The major
benefits of this contract were claimed to be cost savings,
export development, and the growth of a new water
industry in SA. However, documents which might verify
these claimed benefits remain unavailable. Neither is it
possible to obtain, through FoI or otherwise, details of
how performance standards are monitored or enforced,
how legal and financial responsibilities are allocated, or
how any rival companies might bid to take over at the end
of the 15-year contract if all relevant documentation is
exempt as United Water’s ‘business affairs’.

Freedom of Information legislation ought to play a pivotal role in
ensuring a full flow of key information so that outsourcing
contracts can be fully and fairly assessed in an informed public
and democratic debate. However … the privilege accorded to
business affairs renders this impossible.52

Accountability of the FoI process
There are three mechanisms providing some form of
accountability for the FoI process in South Australia.
First, internal review is available (s.29) unless the initial
determination was made by a Minister or by the principal
officer of an agency (s.29(6).

Second, external review may be sought by the
Ombudsman or the Police Complaints Authority under
s.39,53 or by the District Court (s.40). Both are merits
reviews.54 The Ombudsman or PCA may direct an
agency to make another determination in specified terms
(s.39(3)(b)), although the Act is silent on the conse-
quences of an agency not complying with such a direc-
tion. The Court may ‘confirm, vary or reverse the
determination’ or make other orders to fit the justice of the
case (s.40(2)).

There are two main distinctions between review by the
District Court and a s.39 review:
• neither the Ombudsman nor PCA may question the

propriety of a Ministerial certificate under s.46
(s.39(4)) — contrast the District Court’s powers
discussed above on restricted documents);

• review by the Court must be instituted within 60 days of
the initial determination (s.41(1)).

There is no time limit for instituting a s.39 review.55

The third method of accountability for the FoI process
is provided by the Minister for Administrative Services,
who is obliged to report to Parliament each year on the

Act’s administration (s.54). As part of that report, ‘each
agency must furnish … such information as the Minister
requires’ (s.54(3)). However this obligation is not
enforced. As a result, data collected is incomplete,56 and
hence unreliable. The report itself rejects agencies’ esti-
mations of the cost of complying with the Act, making its
own estimate which is more than six times greater.57 Fig-
ures on external review are also seriously underesti-
mated. ‘Agencies providing statistics reported that a total
of 23 determinations were taken to the Ombudsman or
the Police Complaints Authority for external review’.58

The Ombudsman reports that in the same period, in fact,
85 applications were received, and 69 reviews were final-
ised.59 The FoI Act Annual Report for 1998/99 also
neglects any mention of Ministerial certificates issued.60

Nevertheless, on the figures provided from 1998/99
there were 6781 applications, of which 6034 were final-
ised: 87% of applicants were granted full access, 8% par-
tial access, and 5% were refused. Of 802 applications
which were determined by refusing or restricting access,
524 of these (or 65%) were because the document
sought was exempt. Table 3 categorises the specific
exemptions claimed, corresponding to the clauses of
Schedule 1 in the Freedom of Information Act.

Most of the exemptions claimed have no ‘public inter-
est’ component in their statutory wording. For example,
claims of ‘personal affairs’ or ‘legal professional privilege’
(in which the ‘public interest’ is not a relevant consider-
ation) were the two most popular choices for exemptions.
At least 79% of reported exemptions claimed (588 in
total) had no public interest component.61 In contrast, no
exemptions were claimed at all in respect of clauses 14
(affecting the economy of the State) or 15 (affecting State
financial or property interests). These clauses have a
public interest test to be satisfied before a document is
deemed exempt.

When the Freedom of Information Act was introduced
to State Parliament in 1991, it was described as striking ‘a
balance between rights of access to information on the
one hand and the exemption of particular documents in
the public interest on the other’.62 It appears that it has
become in practice, a handbook for exemption of particu-
lar documents which can be labelled appropriately to
achieve this outcome.

TABLE 3
FoI exemptions claimed 1998/99 63

No. of
exemptions

Public
interest test

in Act?

1/2 Cabinet/Executive Council
documents 3 no

3 Exempt under interstate FoI
Acts 4 no

4 Affecting law enforcement &
public safety 52 partial

(mostly no)

5 Inter-governmental or local
government relations 1 yes

6 Affecting personal affairs64 255 no

6A Exempt electoral records 0 no

7 Affecting business affairs 26 no

8 Affecting the conduct of
research 6 no

9 Internal working documents 89 yes
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No. of
exemptions

Public
interest test

in Act?

10 Subject to legal professional
privilege 168 no

11 Relating to judicial functions
etc 10 no

12 Subject of secrecy
provisions 66 no

13 Containing confidential
material 49 partial

14 Affecting the economy of the
State 0 yes

15 Affecting State financial or
property interests 0 yes

16 Concerning the operation of
agencies 18 yes

17 Subject to contempt 0 no

18 Arising out of companies/
securities legislation 0 no

19 Private documents in public
library or archival collection 0 no

Total 65 747

Hope for broader access?
A ‘public interest’ override?
To address these issues, the SA Ombudsman has pro-
posed inserting into the FoI Act either a general ‘public
interest override’, to apply to the Act as a whole, or alter-
natively, ‘public interest’ balancing tests in specific
clauses of Schedule 1.66

The Ombudsman draws attention to the NSW FoI Act
which contains the former feature:

[E]ven where access to a document has been validly refused on
the basis that it is an exempt document, the Ombudsman of NSW
may still recommend release of the document concerned if he is
of the opinion that this would, on balance, be in the public interest.
This is not the case with the South Australian legislation.67

There is similar ‘public interest over-ride’ provision in
Victorian legislation, which allows the Victorian AAT to
over-ride exemptions made out by agencies.68 In each
case, it is only during external review (not at the initial
application) when the ‘public interest override’ is applied.
This allows an agency at first instance to make a quick
decision based on the categories of exemptions in the
statute, and leaves wider questions of the general public
interest to the relatively few applications that become
subject to external review.

A ‘leaning’ approach?
It has been argued69 that the ‘objects’ section of FoI legis-
lation should be interpreted by administrators and courts
as implying a presumption in favour of the release of infor-
mation, or a ‘leaning’ approach to interpretation to ‘coun-
terbalance the natural tendency of government and
bureaucrats to lean towards the avoidance of public scru-
tiny’.70 There is dicta of the High Court71 to support this
view. It has also been endorsed by individual judges in
State Supreme Courts in NSW72 and Victoria.73 However,
the argument has been twice rejected by a Full Court of
the Federal Court,74 on the latter occasion with the benefit
of considering the High Court’s dicta.

When the issue fell for consideration in South Austra-
lia, Lunn J reviewed these authorities and elected to

follow the judgments of the Federal Court.75 Thus, not-
withstanding the objects of the SA Act ‘to extend as far as
possible, the rights of the public to obtain access to infor-
mation’ (s.3, emphasis added) there is no presumption or
‘leaning’ interpretation favoured in South Australia.

Recommendations for reform of the FoI Act are
expected to be made later this year by the SA parlia-
ment’s Legislative Review Committee, which has been
examining the Act and its operation since July 1997.

Conclusion
There are times when official secrecy is in the public inter-
est. Official secrecy is important for law enforcement, per-
sonal privacy, and the protection of trade secrets, among
other purposes. In most cases, however, it is a question
of balance: whether secrecy in the particular context is of
greater value than the benefits of openness, accountabil-
ity and informed decision making which supposedly are
the premises on which the FoI Act (SA) was based.

The unstated assumption in the FoI Act is that the list-
ing of each exempt agency, and each class of exempt
documents is, of itself, necessarily in the public interest.
Having these categories of exempt documents and
exempt agencies avoids a potentially time-consuming
and uncertain process of assessing each FoI application
against a wide range of factors which might be said to be
‘in the public interest’ in any given case. This argument is
not without merit. Clearly an Act with no categories of
exempt documents would be unworkable for this reason.
A balance needs to be struck.

However, the South Australian Act has failed to achieve
a reasonable balance. It unnecessarily excludes any con-
sideration of the public interest from too many categories
of exempt documents. Not surprisingly, it is these catego-
ries which are relied on most often when decisions are
taken to refuse or limit access to documents.

To redress the balance, the Act needs to include provi-
sions for a ‘public interest override’ to be applied in exter-
nal merits review, and a clear direction that interpretation
of the Act should be done with a presumption in favour of
disclosure.
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VICTORIAN FoI DECISION

VCAT
LOVE and THE UNIVERSITY OF
MELBOURNE
(No 1999/74161)
Decided: 16 May 2000 by Ball SM.

Section 33(1) (personal affairs) —
Section 35(1)(b) (confidential infor-
mation) — Section 50(4) (public
interest override).

Factual background
Love was an academic previously
employed by the respondent Univer-
sity. Between 1992 and 1999 Love
applied for a number of positions
within the University. His applica-
tions were unsuccessful.

Procedural history
Love requested access to a number
of documents relating to various aca-
demic positions at the University that
had been advertised between 1992
and 1999. The University provided
access to a number of documents but
refused access to others. Those doc-
uments fell into two main categories:
the curricula vitae of unsuccessful
applicants, and internal documents
that referred to the names and other
personal details of those applicants.
Love applied to the Tribunal for a
review of the University’s decision.

The decision
The Tribunal affirmed the Univer-
sity’s decision.

The reasons for the decision

Section 33(1)

The Tribunal was satisfied that all of
the documents in dispute contained
information relating to the personal
affairs of the unsuccessful appli-
cants. It went on to conclude that the
disclosure of those documents
would be unreasonable. It reached
this conclusion for four main rea-
sons. First, applicants for academic
positions hold a fair expectation and
belief that documentation associ-
ated with their applications would be
kept confidential. Second, disclo-
sure of the mere fact that a person
had unsuccessfully applied for a
position could cause that person
embarrassment if their current
employer (or a prospect ive
employer) found out about that appli-
cation. Third, knowledge that such
information might be disclosed could
adversely affect the number and cal-
ibre of applicants for future aca-
demic positions. And fourth, there
was no public interest in disclosure
of the documents; rather, the
request was made to satisfy Love’s
curiosity and private interest only.

Accordingly, the Tribunal found
that the documents were exempt
under s.33(1).

Section 35(1)(b)

The Tribunal found that the curricula
vitae of the unsuccessful applicants
were provided in confidence. It also
found that their disclosure would
damage the University and its aca-
demic selection processes, and that
disclosure would be reasonably
likely to impair the University’s ability
to obtain similar information in the
future.

Accordingly, the Tribunal found
that the curricula vitae were exempt
under s.35(1)(b).

Section 50(4)

The Tribunal did not accept that the
public interest required the disclo-
sure of the documents in dispute. It
noted that Love may have a personal
interest in disclosure of the docu-
ments, but that this did not equate to
the public interest.

Comment
Strictly speaking, it was not neces-
sary for the Tribunal to consider
whether the public interest required
the disclosure of the documents in
dispute pursuant to s.50(4) of the Act.
This is because the Tribunal found
that all of those documents were
exempt under s.33(1), and s.50(4)
does not apply to documents found to
be exempt under that section.

[J.D.P.]
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FEDERAL COURT OF AUSTRALIA
JOHNSON TILES PTY LTD v
ESSO AUSTRALIA LTD
[2000] FCA 495
Decided: 17 April 2000 by Merkel J.

Limitations on the right of access.

Factual background
On 25 September 1998 an explosion
occurred at the Longford gas plant.
Federal Court proceedings were com-
menced shortly after that explosion.
Esso and various State Entities (the

State Entities) are parties to those
proceedings.

In November 1999 the State
Entities applied to the Court for an
order limiting the nature and extent
of the discovery they were required
to make. The Court made this order
on 3 December 1999 (the Discovery
order).

Procedural history
Between 10 December 1999 and 24
December 1999 Esso lodged 321

FoI requests with the State Entities.
These requests:
(a) related to matters that were

likely to arise as issues in the
course of the Federal Court pro-
ceedings;

(b) were presumably made in order
to obtain documents to assist
Esso in the presentation and con-
duct of its case in those proceed-
ings; and

(c) were significantly wider in scope
than the Discovery order.



Freedom of Information Review

The State Entities initially claimed
that the requests did not provide suf-
ficient information to identify the doc-
uments sought. Before determining
whether the requests were valid
under s.17, however, the State
Entities claimed that the requests
interfered with the Federal Court
proceedings.

Accordingly, on 3 March 2000, the
State of Victoria applied to the Court
for orders that the requests be with-
drawn and that the State Entities
were not required to process them
until the hearing and determination
of the Federal Court proceedings.
The State claimed that the requests
were an abuse of process, had the
tendency to interfere with the admin-
istration of justice, and were vexa-
tious or oppressive in that they
undermined the integrity of the
Court’s discovery processes.

The decision
The Court refused to make the orders
sought.

The reasons for the decision
The Court considered whether there
were any limitations on the right of a
litigant to request documents of a
government agency under the FoI
Act to assist in the preparation and
conduct of the litigant’s case against
the agency. The Court made the fol-
lowing observations about this issue
in the course of its judgment:
• the right of access is not affected

by the fact that there is pending or
potential litigation between the
person making the request and
the agency to whom the request is
made;

• full disclosure by government
agencies under FoI legislation is a
public right and in the public
interest, irrespective of the status
or need of the person making the
request;

• the legislative policy of open
disclosure requires that an
agency’s public records remain
as available to its litigation adver-
sary as to any other person;

• the legislature has not made any
general exemption in respect of
agencies involved in litigation. It
certainly could have so provided;

• the Act gives litigants a collateral,
but lawful, means of seeking to
obtain and present the evidence
needed for the presentation and
conduct of the litigant’s case.
Accordingly, the Court was not

satisfied that the requests consti-
tuted an abuse of process or had the
tendency to interfere with the admin-
istration of justice.

Nevertheless, the Court went on
to observe that the right of access to
documents under the FOI Act cannot
be exercised in a manner that is vex-
atious or oppressive in the sense
that it interferes with or undermines
the integrity of the processes of the
Court.

The Court was not satisfied, how-
ever, that processing the FoI
requests was likely to interfere with or
undermine the integrity of the Court’s
processes. This was because ‘pro-
cessing’ the requests in this instance
did not necessarily require the State
Entities to identify, locate and collate
all relevant documents. Rather, they
first had to determine whether the
requests were valid under s.17 and,
if they were, whether they were volu-
minous under s.25A. The Court was
not persuaded that the resources
required to carry out those tasks
would interfere with the ability of the
State Entities to comply with the Dis-
covery order.

Accordingly, the Court found that
Esso’s conduct in making the
requests and in asserting that it was
entitled to have them processed was
not vexatious or oppressive conduct.
The Court therefore refused to make
the orders sought.
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