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The article by James Snyder on various US initiatives in eight States to
restrict access rights by a particular class of applicants — prisoners —
raises some very important questions about the operation and design of
FoI legislation. The review of FoI in Queensland was partly triggered by
various claims, as outlined in submissions to the Queensland Parliamen-
tary Committee on Legal, Constitutional and Administrative Review (a
summary provided in this issue) that prisoners were abusing FoI in that
State. The problem seems to be less significant in other Australian juris-
dictions or able to be dealt with under the current legislation rather than
departing from the doctrine that the status and purpose of the requester is
irrelevant.

There have been interesting developments in FoI in the Australian Sen-
ate and the South Australian Parliament. Senator Andrew Murray (WA
Democrats Senator) has tabled the Freedom of Information Amendment
(Open Government) Bill 2000 in the Australian Senate. The Bill seeks to
implement the majority of the reform recommendations made by the Aus-
tralian Law Reform Commission and Administrative Review Council
Review into the Commonwealth FoI Act. See a copy of the Bill at the fol-
lowing site <http://scaleplus.law.gov.au/html/bills/0/2000/0/064245177X.
htm>.

Meanwhile a unanimous, all party, joint House Legislative Review
Committee has tabled a report and draft Bill recommending that South
Australia adopt a freedom of information framework closely modelled on
the New Zealand experience. The Committee considered that the current
South Australian legislation was failing to make the government more
open and accountable and was failing to keep citizens informed and fully
involved in policy making by the government. The Committee identified
three basic concerns about how FoI was operating in South Australia —
the uncertainty of the Act, the culture within the public sector and the pro-
cedures associated with applications.

The Australian Democrat MLC Ian Gilfillan (a member of the Legislative
Review Committee) and Nick Xenophon (Independent MLC) have both
tabled similar reform Bills (based on the New Zealand legislation) in the
South Australian Upper House. The SA government has declared that
they see no need to change the current legislation. The two Bills will pres-
ent the government MP, Mr Angus Redford MLC an interesting dilemma
as the Presiding Member of the Committee and a major contributor to the
direction and conclusions of the final report.

There is a significant impetus for reform of Australian FoI. The concerns
of the SA Legislative Review Committee would not be out of place in any
Australian jurisdiction.

Rick Snell
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Restricting prisoners’ freedom of information
Balancing inmate protection rights and public privacy concerns in the United States

Introduction
During the 1990s eight American states amended their
freedom of information (FoI) statutes specifically to
restrict prison inmates’ access to public records for secu-
rity, privacy, and efficiency purposes. The states have
approached the same issue — inmate access to public
information under their FoI laws — in different ways, but
each has labeled inmates as a separate class exempt
from rights reserved for practically everyone else. This
new policy changes 30 years of statutory and common
law doctrine in the United States that considered irrele-
vant the status of the requester and the purpose of the FoI
request.

State courts have generally followed the new statutory
policy. In schematic form, the statutes and their provi-
sions look like this:

State (year)
Citation Statutory Provision As modified by courts

Michigan
(1994)
Mich. Comp.
Laws Ann.
§15.231

Definition of ‘person’
with rights to information
under new statute
specifically excludes
inmate serving sentence

Procedural right to
information relating
to own case
protected; otherwise
courts affirm statute

Louisiana
(1995)
La. Rev. Stat.
Ann. §44:31

Definition of ‘person’
specifically excludes
incarcerated individual
who has exhausted
appellate remedy if
request does not relate
to post-conviction relief

After a
comprehensive
review, state
appellate court
affirmed the statute

Texas (1995)
Tex. Govt.
Code Ann.
§552.028

Government not
required to comply with
any request from an
‘imprisoned or confined’
person

Appellate court
expanded statute by
eliminating right to
administrative
appeal on FoI
denials and right to
documents relating
to individual

Wisconsin
(1995)
Wis. Stat.
Ann.
§19.31-.37

Definition of ‘requester’
with rights under WORL
specifically excludes
‘incarcerated person’

Confused series of
cases have no or
unclear precedential
value

Virginia
(1997)
Va. Code
Ann. §2.1-341

Statute denies FoI rights
to any incarcerated
person, but makes
provisions for
constitutionally-
protected rights’

No case law

New Jersey
(1998)
N.J. Rev. Stat.
Ann. §47:1A-1

Denies information
relating to inmate’s
victims

No case law

Connecticut
(1999)
Conn. Gen.
Stat. Ann.
§1-210

Constructs bureaucratic
process to review
materials requested by
inmates to determine
impact on public safety

No case law

Ohio (1999)
Ohio Rev.
Code Ann.
§149.43

Restricts FoI requests
for documents on any
criminal proceedings
except for cause on
judiciable claim

New Jersey courts
have previously
restricted inmate FoI
rights post-appeal.

While there are no affirmative rights to public informa-
tion beyond the various FoI statutes, I argue that courts
must throw out broad, overly strict statutes that restrict
prisoners’ rights to their own defense or appeal. Any new
statute must balance the expectations of security, privacy
and efficiency with prisoners’ rights. Unfortunately, state
courts have accepted the new statutes and in some
cases have tightened them.

Here I seek primarily to examine and compare the
state statutes in the context of evolving US FoI laws, to
point out their deficiencies in protecting inmates’ rights,
recommend action by courts, and to propose a model
statute that successfully balances inmates’ rights with the
public’s privacy and security concerns.

General FoI history

United States (US) federal and state FoI statutes have
evolved to balance (1) maximum access to public infor-
mation by anyone with (2) burden, privacy and security
interests of the government, its employees, and the pub-
lic. Here I examine the history of the federal Freedom of
Information Act (FoIA) as an example of the evolution of
state statutes like it.1

The US Congress created the modern FoIA in 1966.2

The legislation created a broad right of public access to
federal documents with only nine exemptions designed to
protect privacy, public safety, and national security.3 Fed-
eral agencies, however, used the exemptions and vari-
ous tricks to avoid releasing requested documents.4 In
the wake of the Watergate scandal in 1974 Congress fol-
lowed up with a series of amendments to rectify the situa-
tion. ‘The amendments significantly reduced the
agencies’ discretion over whether to release information
and eliminated inefficiencies in the processing of
requests …’5 As a result, the number of requests and pro-
cessing costs increased dramatically.6

In 1981, Congress attempted further FoIA amend-
ments which failed. This was Congress’ first attempt to
limit access by prison inmates. Sen. Orrin Hatch (R-Pa.)
introduced a bill as part of an amendment package initia-
tive in 1984.7 In this Bill, parts of which later constituted
the 1986 reforms, he directed the Office of Management
and Budget (the White House office directing administra-
tive budget priorities) to promulgate rules limiting or
restricting inmates’ FoIA access as ‘(a) appropriate in the
interests of law enforcement, of foreign relations and a
national defense, or of the efficient administration of this
section, and (b) not in substantial derogation of the public
information purposes of this section.’8 Sen. Hatch’s provi-
sions were not implemented.

In its 1986 amendments, the Congress showed great
concern with cost and burden by authorising charges for
searches, copies, and review.9 Congress was concerned
with privacy exemptions as they related to law enforce-
ment security, and created document exemptions to that
end.10 The 1986 amendments tightened privacy
protections under the law enforcement exemption,
though personnel, medical and similar files were already
exempt.11
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New state statutes and cases

Each state has a public records statute. However, eight
states have amended their public record statutes specifi-
cally in order to limit access to public records by incarcer-
ated individuals.12 They use varying methods to limit
access to public records.13 In general, the statutes have
been amended (1) to eliminate ‘frivolous’ and burden-
some requests, (2) to stop the harassment of victims and
innocents through use of public records requests and (3)
to maintain security over incarcerated individuals. In no
state or federal court case has the law been interpreted to
allow more access to public documents, and none has
been struck down as violating state or federal constitu-
tional law.

Michigan

In 1977, Michigan legislature followed the federal govern-
ment’s example and created its state Freedom of Infor-
mation Act.14 In 1994, the legislature amended the statute
to change, inter alia, the definition of a ‘person’ for pur-
poses of the legislation, which henceforth ‘does not
include an individual serving a sentence of imprisonment
in a state or county correctional facility in this state or any
other state, or in a federal correctional facility.’15 The ‘per-
son’ refers to the original purpose clause of the Michigan
Act, which states that ‘[i]t is the public policy of this state
that all persons are entitled to full and complete informa-
tion regarding government decision-making, consistent
with the act. The people shall be informed so that they
may fully participate in the democratic process.’16

In short, anyone serving a sentence anywhere in the
United States is not a ‘person’ with rights to public infor-
mation. As a result, any Michigan state agency receiving
a public records request from an inmate serving a prison
sentence is not obligated to fulfill the request.

Legislative intent: The legislature justified the change
based on concerns of cost and abuse of requests pro-
cessed by the Department of Corrections (DOC). The
DOC required 20 employees at a cost of $900,000 (pre-
sumably per year) to process requests. Moreover, the
DOC argued that inmates abuse the system by making
‘irrelevant’ or ‘harassing’ requests that then subject the
agency to a lawsuit if refused.17

Cases: The Wisconsin Court of Appeals has upheld
the current statute in one case, Seaton v Wayne County
Prosecutor, but affirmed the inmate’s right to information
relating to his own criminal case under a separate admin-
istrative statute.18

To conclude, Michigan holds a blanket restriction
against inmates serving a prison sentence, but that
exemption does not restrict the inmate’s procedural rights
to request information relating to his own case.

Louisiana

Louisiana amended its public records statute in 1995.19

The relevant provision states that a ‘person does not
include an individual in custody after sentence following a
felony conviction who has exhausted his appellate reme-
dies when the request for public records is not limited to
grounds upon which the individual could file for post con-
viction relief.’ Moreover, the custodian may inquire about
the requester to make sure he is not in custody.20

Put simply, the statute eliminates a post-appellate
felon’s right to use Louisiana’s public records law for

anything but his own case, and it empowers the docu-
ment holder to discover the identity of its requester.

Legislative intent: There is practically no legislative
history beyond the statutory wording. None of the court
cases cited below refer to the statute’s origins.21 The Lou-
isiana Constitution does provide a fundamental right for
public access to information, and the burden is placed on
the recipient of a request to justify withholding on a
request.22 Nevertheless, the constitutional right may be
abridged ‘when the law specifically and unequivocally
denies access.’23

Cases: Despite its narrow construction, this statute
thankfully produces the greatest depth of court cases
examining the issues behind denying an inmate’s rights
to information.24 In one case in particular, Revere v
Canulette,25 the appellate court explores several rights of
inmates, including the constitutional right to effective
access to the courts,26 due process27 and equal protec-
tion.28 While inquiring about these rights, the court does
not strike down or modify the statute and holds that the
statute violates neither the due process nor the equal pro-
tection clauses of the US Constitution.29 As we will see in
the following discussion, the remaining appellate ruling
touches on a number of very important issues relating to
inmates and the balancing of their rights with those of
society.

Texas
Texas has arguably the most stringent restrictions to its
right of access to public information. Texas’ government
code §552.028 states that no governmental body is
required to respond to a request by anyone ‘imprisoned
or confined in a correctional facility’. In addition, it does
not prohibit an agency from releasing information pertain-
ing to that person.30 The statute effectively eliminates any
affirmative right of the prisoner and obligation of the pos-
sessor, in effect granting sole discretion to release infor-
mation — even if it pertains to the prisoner — to the
possessor of the information.

An interpretive reading of the statute indicates that
even someone jailed as an arrested criminal suspect (on
‘probable cause’) falls under this exemption.31 In addition,
the Texas legislature recently amended the statute to
extend the prohibition to ‘an agent of that individual, other
than that individual’s attorney when the attorney is
requesting information that is subject to disclosure under
this chapter.’32

Legislative intent: The legislative intent behind the ini-
tial restriction on public records included concerns about
‘time-consuming,’ ‘frivolous’ and ‘abus[ive]’ requests33 in
addition to prison security and worker safety.34

Cases: The first case challenging the new law, Moore
v Henry35 was also the strongest. The court expanded the
statute’s restrictions in two significant ways, making the
Texas prohibition the strongest of the five states. First, it
effectively eliminated any right to appeal administrative
decisions denying public records requests by inmates.
Second, it eliminated the right of an inmate to request
documents that relate to himself. The result is the most
stringent restrictions on inmate access to FoI in the US.

Wisconsin
Wisconsin has had an Open Records Law (WORL) since
1917, when the legislature codified a common law duty by
government officers to maintain adequate records.36 In
1983, the legislature substantially amended the WORL to



conform better to state open records laws that followed
the federal Freedom of Information Act.37

Long-standing debate over the statute and inmate pol-
icies preceded the 1995 amendments.38 The debate led
to the 1995 amendments, when the Wisconsin legislature
amended its public records statute39 to define a ‘re-
quester’40 under the statute as ‘any person who requests
inspection or copies of a record, except … a[n] incarcer-
ated person.’41 The statute makes exceptions for ‘inspec-
tion or copies of a record that contains specific references
to that person or his or her minor children from whom he
or she has not been denied physical placement … and
[when] the record is otherwise accessible to the person
by law.’42 In 1997, likely as a result of a court case,43 the
legislature again amended the WORL to include ‘commit-
ted [insane] person’ in the definition of ‘requester.’44

Legislative intent: In a vigorous debate over the rights
of the public and those of inmates, legislators justified
restricting inmates’ access to WORL based on factors of
‘nuisance,’45 and ‘harass[ment of] local officials.’46 Prison
officials argued for the changes based on prison security.47

Cases: The Wisconsin case law is confused because of
rapid changes in statute and the refusal of the courts to
apply the changes retroactively. The state courts decided
several cases that were without precedential value. Only
one case, State ex rel. Bergman v Faust,48 has a firm if
confused holding. It affirmed an inmate’s right to request
his own parole file under an administrative code, but unac-
countably failed to dismiss his FoI request out-of-hand
based on the statute.

Virginia
Virginia amended its Freedom of Information Act49 in
1997 to limit inmate use of requests under the Act. The
amendment states that ‘[n]o provision in this chapter shall
be construed to afford any rights to any person incarcer-
ated in a state, local or federal correctional facility …
However, this subsection shall not be construed to pre-
vent an incarcerated person from exercising his constitu-
tionally protected rights, including, but not limited to, his
rights to call for evidence in his favour in a criminal prose-
cution.’50

Legislative intent: The intent of the legislature again was
to avoid the burden and cost government agencies51 face
coping with inmates’ ‘frivolous requests’ and ‘laundry
lists’ for ‘unnecessary and intrusive information’.52 The
Bill created some debate. Opponents noted the Bill would
block imprisoned misdemeanants in addition to incarcer-
ated felons.53 One legislator noted the concern over time
and cost and suggested a practical solution: ‘charge them
for it’.54 It is interesting to note the sponsors expressed lit-
tle concern about prison safety and officials’ privacy.

Cases: Despite the statute’s deliberately deferential
wording (‘including, but not limited to … rights for evi-
dence in his favor …’), the statute has engendered no
court cases challenging just what constitutional rights the
inmate may still retain.

New Jersey
In 1998 New Jersey amended its public records
‘Right-to-Know Law’55 as part of a large legislation pack-
age. Using traditionally opaque language, the New Jer-
sey statute restricts FoI requests for information relating
to victims of a crime committed by the person convicted
for the crime. It is the only statute to extend its prohibition
beyond incarceration and into probation and parole.

However, the statute does allow a prisoner to make a
request for information relating to his own defense.56

Legislative intent: The narrow construction was
intended by the New Jersey legislature to combat domes-
tic violence, stalking and harassment as part of a ‘victim’s
protections’ Bill.57 In addition to restricting the gathering of
information, the statute revokes ‘good time’ credits
toward release or commutation of a penalty if the convict
continues to stalk or harass his victim.58

Cases: This law is too new to have been challenged in
the courts.

Connecticut
I discuss this statute in some detail because it forms the
basis of my model statute, included below. Connecticut
amended its Freedom of Information Act (CFoIA)59 in
early 1999 in response to pressure from the Department
of Correction, heightened by a newspaper article that
detailed how an inmate nearly received a topographical
map of his prison area from a CFoIA request.60 Within six
months of the first story, the legislature created a system
to better monitor requests made by inmates.61

The Act amends the CFoIA in four ways. First, it
exempts from disclosure any material ‘the Commissioner
of Correction has reasonable grounds to believe may
result in a safety risk’.62 Second, it inclusively names eight
types of records to be exempt.63 Third, it requires ‘a public
agency’ to notify the Commissioner of Correction when
receiving a request from an inmate, and it gives the Com-
missioner exemption withholding powers when the
record is delivered to the prison.64 Fourth, it requests
rules by the Freedom of Information Commission and the
Commissioner of Correction to ‘propose a fee structure
for copies of public records provided to an inmate’.65

Legislative history: As mentioned above, the amend-
ments followed pressure from the Department of Correc-
tion heightened by a high-profile newspaper article citing
recent abuses of the CFoIA involving possibly grave
security breaches.66 Here, the great concern expressed
was that of prison security and employee safety and pri-
vacy. The newspaper cited a correction department inter-
nal memo noting that a dangerous prisoner set for
release in three months had sought tax records and home
addresses of female staff members, another request for
information that would identify rival gang members, and
several requests for ‘”security sensitive” documents such
as a staffing roster and log books that detail how often
guards make their rounds’. A CFoIA administrator also
noted it was quite possible to make a request of a prison
blueprint. Prison officials also argued the ‘frivolous or
malicious’ nature of requests by inmates.67 In committee
hearings on the subject, the corrections department com-
missioner largely repeated what had been reported in the
newspapers, and complained about the penalty cost of
one job — $925 — requiring the state to pay due to an
inmate’s indigence.68

One opponent of the amendments expressed concern
that legitimate requests for information that relate to
inmates’ criminal convictions or would substantiate alle-
gations of abuse could be withheld from inmates.69

Instead of restricting or outright eliminating inmates’
rights under its public records Acts, as some of the other
states have done, the new Connecticut statute in effect
created a second, redundant layer of bureaucracy to
thwart inmate requests. While this is probably a better
solution than the outright ban in other states, the new
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provisions may in fact be redundant. The Act, while allow-
ing for the right of appeal, already grants enormous
power and discretion to the department and commis-
sioner of corrections. As the newspaper that broke the
original story noted, the correction department also
screens the mail of inmates.70 The correction department
knew of the security-threatening documents because
they seized them before delivery to the incarcerated
requester.71 In addition, the original Connecticut statute
already exempted personnel and tax records from
release to anyone.72

Cases: Because the Connecticut amendments are so
new, there have been no challenges to the law.

Ohio
Ohio amended its public records law in 1999. The rele-
vant section states that a public office is not required to
release information to an individual on a criminal convic-
tion or juvenile adjudication unless they can show cause
for a justiciable claim to the judge that presided over their
trial.73 By contrast to the other states, this is a very liberal
construction of information rights for inmates, and when
compared with the case history below, seems to imply an
opening by the legislature for what was once closed by
the courts.

Legislative history: There is very little legislative his-
tory behind this particular passage. This is not surprising
given the size of the amendment, and the issue pegged to
it, namely, the protection of police officers’ personal infor-
mation.74 It will be up to the courts to determine the
breadth of this statute passage, which appears to be very
narrowly drawn.75

Cases: Only one case, State ex rel. Sevayega v Reis,76

has been decided by the Ohio Supreme Court on this
statute. Unfortunately, it quoted but did not clearly apply
the amended statute to decide the case.77

New Jersey courts had in earlier years restricted
access to publicly available information by inmates. In
one omnibus case, State ex rel. Steckman v. Jackson,78

the Ohio Supreme Court ruled, inter alia, that ‘a defen-
dant in a criminal case who has exhausted the direct
appeals of her or his conviction may not avail herself or
himself of [the statute] to support a petition for
post-conviction relief’.79 The same case held that even
absent the regular rules of discovery, a defendant could
not use the public records statute to force disclosure of a
prosecutor’s files.80 With the statutory modification, the
state legislature seems to have in fact opened more
space for a convicted, post-appellate applicant to obtain
records to support a claim, but this has yet to be
interpreted.

Discussion
Burden and cost

Out of the eight states, the most-cited rationale for the
statutory changes is not security or privacy but cost and
burden. Cost and burden were cited or inferred by five
states (Michigan, Louisiana, Texas, Wisconsin, Virginia).
Four states cited public protection or privacy (Wisconsin,
Virginia, New Jersey, Connecticut). Four states cited
prison security or protection of public employees (Texas,
Wisconsin, Connecticut, Ohio).

This is indeed a delicate issue. Prisoners are easily
quantified as a class, and the numbers indicate that as a
class prisoners are very liberal with their FoI requests and

promiscuously litigious.81 Waste and abuse strike a politi-
cal sour note with the public almost as much as the fear of
what inmates might actually do with the information.82

Nonetheless, the burden and cost argument targeting
inmates does not carry too far because the states have
encountered such concerns before. Worries over cost
and burden on federal agencies arose from the explosion
of FoIA requests following the extension of the 1974 FoIA
amendments.83 The skyrocketing number of FoIA
requests did not come exclusively from inmates, although
as a class prisoners vastly outnumber other requesters to
the federal law enforcement agencies.84 Nevertheless,
the states could do what the Congress did in 1986 by
imposing or creating greater leverage to collect search
and copy fees85 or by allocating the money required to
expedite the requests.

Prisoners’ interests and rights

There are few advocates to articulate prisoners’ interests
in having access to government information. In the US
the issue is a dead loser for those willing to champion the
cause of inmates. By contrast, increased restrictions are
a great political boon to supporters of victims’ rights and
protections. Nonetheless, two reasons supporting the
inmate’s interest are sound. One is the tool that records
access provides access to the courts. The other reason is
the same for newspapers and citizens: exposing govern-
ment waste, fraud and abuse.86

In addition, the statutory changes essentially create an
inferior class or status of person that never existed before
in FoI law. For 30 years, the law held that the standing,
status, or purpose of a requester were irrelevant to the
documents requested. In terms of security and privacy, it
was always the information and not the requester to be
restricted. It did not matter who had the information; if it
violated privacy rights or security, the government
restricted access. The case law is voluminous and defini-
tive on this point.87 Unfortunately, the new statutes have
paved a new road toward restricting information based on
class of requesters.

On this point, I would like to highlight existing mecha-
nisms to monitor inmate mail and correspondence. As
noted above, Connecticut prison officials knew about the
traffic in sensitive public documents because they inter-
cepted them on their way to the inmates. Such intercept
practice is acceptable in the US under Procunier v Marti-
nez which allows prison officials to monitor correspon-
dence among inmates and between inmates and the
outside world.88

The basically unrestricted power of the state to monitor
prison correspondence suggests that the Connecticut
model suits best of all regarding security: it preserves the
inmate’s rights to secure information relevant to him and
his case, and it allows state agencies selectively to moni-
tor that correspondence for contraband information.89

Model statute
Discussion

There is a legitimate state interest in protecting both the
rights of inmates and the safety and security of public offi-
cials and innocents on the outside. These interests are
politically charged, but they are not mutually exclusive.
We can balance an inmate’s access to information bene-
fiting him and the safety and security of his wardens and
the public.
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Connecticut provides the closest template for a model
statute. It maintains a tough law protecting security and pri-
vacy rights and places a bureaucratic overlay to filter inmate
requests more carefully. The impetus for the Connecticut
statute was the possibility of the wrong information falling
into the wrong hands though none had actually done so. In
response, the state merely tightened its rules more.

The basic principle behind the model statute is this:
allow the inmate request but include another level of
review by a state agency. In addition, the statute must
include an affirmative right to information related to a
requester’s case, appeal, and personal information.
Lastly, the statute must include a mechanism for appeal
of decision by a state agency. This provision may
increase the burden on the department of corrections that
the government must account for.

The model statute
§1-1 Purpose: to balance the interests of people serving a
term in any correctional or mental health facility as a
result of a felony conviction or a civil commitment with the
safety, security and privacy interests of those facilities, its
employees, and the public.

§2-1 Any state agency receiving a document request
from a ward of a correctional or mental health facility must
notify the Bureau of Corrections of the request. The
request should proceed according to the restrictions and
exemptions of the state public records law.

§2-2 The state agency, having received and prepared
the request, must submit the documents to the Bureau of
Corrections.

§2-3 The Bureau of Corrections will then review the file
for security, safety, and privacy concerns, make note of
the material held for those reasons and return the remain-
ing material and a list of withheld documents to the
inmate.

§3-1 The inmate will have the right to appeal the with-
holding first to the Bureau of Corrections. The inmate will
have the right to appeal to the state district court upon
second refusal from the Bureau of Corrections.

§4-1 Nothing in this statute shall be construed to deny
the incarcerated person from exercising his constitution-
ally-protected rights.

Conclusion
For most of the 30 years that FoI laws have evolved,
states have balanced privacy concerns with the need to
maintain a transparent and accountable government for
all people. The FoI laws have operated with marked suc-
cess, balancing these two great societal expectations
against each other.

During the 1990s, however, eight states decided to
limit not just certain documents, but a whole class of peo-
ple from the sunshine laws. Focusing on prisoners,
inmates, and felons, these states deemed this class of
people too dangerous and too abusive of the system to
allow unfettered access to otherwise publicly available
records and information.

Access to public documents, however, is intrinsically
linked to an inmate’s fundamental right to access the
court system and air his grievances, much as journalists
and average citizens do. The toughest restrictions, such
as those in Texas and Wisconsin, verge on the unconsti-
tutional as they cut off a vital link to documentation that
may provide enough evidence to make a prima facie case

in order to reach the courts. The more lenient restrictions
allow inmates to access information that is vital and rele-
vant to them or to their cases, and the government estab-
lished a more vigilant watchdog to make sure such
information is not used for the wrong reasons.

Recognising the inevitable political pressure that will
build to limit inmate FoI requests, the soundest solution is
of the lenient variety, creating a system that provides for
the maximum use of rights with a minimum of abuse. The
goal, in other words, is to create a statute that gets back to
the original purpose of the FoI laws, once again balancing
the privacy and safety needs of the community at large
with the vital interests of those within it.
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Excluding prisoners from use of FoI in Australia — a brief survey
In light of the passage of amendments to State FoI laws in
the United States (as detailed in the Snyder article in this
issue) restricting prisoner access to public records, it is
timely to consider some arguments and cases involving
FoI and prisoners in Australia. Any contemplated amend-
ments would be a significant development in FoI history in
Australia as it would mean that a class of ‘persons’ would
be denied access in light of their perceived potential to
abuse the system. This brief article examines a few of the
submissions placed before the Legal, Constitutional and
Administrative Review Committee in Queensland and
outlines some brief details of cases involving prisoner
requests in Victoria. The South Australian Ombudsman
Office and the Western Australian Information Commis-
sioner were unable to supply details of any external review
decisions involving FoI applications by prisoners. The
Tasmanian Ombudsman was considering a request by a
prisoner to view crime scene photographs for preparation
in an appeal case at the time of researching this article.

DEVELOPMENTS IN QUEENSLAND
The Legal, Constitutional and Administrative Review
Committee in Queensland invited public submissions to
its review of the Freedom of Information Act 1992 (Qld).
One of the issues for consideration was whether the Act
should be amended to deny prisoners the vexatious use
of FoI to access public information.

The FoI Annual Report tabled in the Queensland State
Parliament in June 1999 showed that prisoners were tak-
ing advantage of loopholes in the FoI Act so as to access
information about their victims, transcripts of rape cases
and to obtain their own psychiatric assessments, often so
as to ‘fake’ their way into gaining parole.

The Submissions of the Queensland Police
Service (QPS)
The QPS contended that there was a need to strike a bal-
ance between the need for open accountable govern-
ment, community expectations and the need to ensure
that the functional responsibilities of the QPS are not prej-
udiced by the inappropriate release of information.

The QPS objects to prisoners being able to access
information via FoI requests on the following grounds.

Use of information to ‘re victimise the victim’

• A problem that has arisen in the operation of the Act is
the use that is made of information once it is released to
the applicant — the problem is that applications by pris-
oners could be made so as to access information for the
purpose of ‘re-victimising the victim’. The use of FoI
requests by convicted sex offenders to access certain
documents which are then disseminated in the prison
as ‘jail porn’ has been found to be particularly offensive.

• It is alleged that there have been incidents where
paedophiles have endeavoured to use the FoI process
to gain evidence obtained in court proceedings for
their own gratification. Currently, the Queensland
Information Commissioner considers that where
evidence such as victims’ statements and tape record-
ings have been presented in open court that informa-
tion has lost its confidentiality and privacy and as such
is not exempt from FoI requests. The QPS was of the
opinion that innocent victims of sexual abuse need to

be protected from dissemination of such information
and called for assurances to be given to the victim at
the conclusion of court proceedings to the effect that
documents relating to their abuse will not be available
to others under FoI.

• There is a concern that prisoners may use FoI as a
mechanism to facilitate some forms of harrassment,
intimidation or stalking — the very processing of FoI
applications would have the effect of reviving memo-
ries of past traumas in the minds of the victims.

• Hence the PQS recommended that matter should be
exempt matter if its disclosure could reasonably be
expected to ‘endanger a person’s life or physical
safety or substantially prejudice the mental wellbeing
of a person’ — the QPS focused on the qualifier being
the word ‘substantial’ as this would limit the exemption
to only genuine cases where mental wellbeing would
be adversely affected by disclosure.

Need to protect the privacy of children

• Allowing prisoner access to information threatens the
privacy of children, especially where the children have
been involved in matters of sexual abuse and neglect

Need to safeguard and facilitate law enforcement

• The release of documents relating to certain intelli-
gence gathering activities of the QPS would jeopar-
dise the ability of the QPS to investigate crime.

The Submissions of the Queensland Police
Union of Employees (QPUE)
The QPUE submitted that the Act be amended so as to
protect the identity of informants and witnesses whose
safety may be affected by the release of their identity or
the nature of the information passed on to the police. It
was submitted that matter ought to be exempt from dis-
closure if it would enable the existence or identity of a
confidential source of information in relation to the
enforcement or administration of the law to be ascertained
or if the release of that information would prejudice the
effectiveness of lawful methods of preventing, detecting,
investigating or dealing with contraventions of the law.

The Submissions of the Department of Corrective Services
The Department of Corrective Services receives applica-
tions from prisoners seeking access to their complete
prison files and there was concern expressed that the
release of the files directly to the prisoners could
adversely affect the prisoners themselves and negatively
impact on their progress through the court system, partic-
ularly where the prisoner may misinterpret the comments
made in documents contained in their files; the release of
such information ought to be via a psychologist or coun-
sellor rather than directly to the inmate.

The Submissions of Queensland Community
Corrections Board

• The Community Corrections Board noted that there
has been an increase in the number of FoI applications
made by prisoners for full access to reports prepared
by community correctional officers and that there is a
corresponding threat to the welfare of community offi-
cers from prisoners upon receipt of this information;
some incidents of actual harm have been reported.
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• As a result of the threats, correctional officers are
preparing reports in a constrained manner and this is
compromising the objectivity of the assessments of
prisoners.

• The Board submitted that documents ought to be
exempt if their disclosure would disclose the nature of
an opinion, advice or recommendation prepared by a
community correctional officer; and if disclosure would
be reasonably likely to prejudice the reporting of, or
investigation of, the behaviour of a prisoner or offender
under community supervision.

Queensland Information Commissioner
The Information Commissioner of Queensland has not
reported any problems with respect to FoI requests for
information by prisoners. However, some of its recom-
mendations in its submission to the Queensland Commit-
tee could reinforce the submissions of the QPS. For
example, the Information Commissioner endorsed the
recommendation that matter be exempt if its disclosure
could reasonably be expected to endanger a person’s life
or physical safety, or subject a person to acts of serious
harassment. Implementation of this recommendation
would presumably prevent inappropriate applications
under FoI by prisoners. The Information Commissioner
also recommended that the Queensland Act adopt the
test used in s.37(2)(b) of the Commonwealth FoI Act
which provides that the test for exemption is:

(1) Whether disclosure of the document would, or could
reasonably be expected to, disclose lawful methods or
procedures etc and;
(2) Whether that disclosure of the lawful methods of procedures
would, or could reasonably be expected to, prejudice their
effectiveness.

Other safeguards against the inappropriate use of FoI
applications by prisoners are embodied in the following
recommendations:
• that the Committee consider whether it is necessary or

appropriate that the FoI Act be amended to give agen-
cies and Ministers the power to refuse to deal with
applications under the FoI Act that are frivolous or
vexatious;

• giving agencies and the Minister this power would also
require legislative guidance as to the kinds of behav-
iour/types of request by an applicant that would
warrant the making of such a decision.
Other means of protection of persons affected by the

disclosure of information include, for example, the Infor-
mation Commissioner’s recommendation that the issue
as to whether parents have a right of access to informa-
tion concerning their minor children needs to be qualified
in the Act.

INFORMATION REQUESTS AND PRISON:
SUMMARY OF CASES PUBLISHED IN FOI
REVIEW

Lawless and Law Department (1986) 2 FoI Review 21
This was an application for review of a decision denying
access to documents relating to the applicant’s criminal
trial. Applicant sought access to a tape recording of a
police interview with his de facto wife and various items of
internal correspondence related to his trial. A letter con-
taining legal advice from Crown Solicitor to the respon-
dent agency was exempt. However, the respondent
agency was unsuccessful in claiming exemption for notes
and transcripts of interviews with the applicant’s de facto

concerning her evidence and subsequent retractions
(though ordered deletion of a name from a document dis-
cussing a current case). There had already been substan-
tial exposure of these matters at various proceedings.

Lapidos and Ombudsman (1987) 11 FoI Review 57
Applicant made an application on behalf of Prisoner’s
Action Group for access to documents consisting of com-
plaints made by a prisoner. The dispute was over whether
the Group had a valid power of attorney from the prisoner
to do so. The Tribunal found that the power had been
revoked. Disclosure of the documents would have been
exempt as they revealed personal information of the pris-
oner and were confidential.

Ward and Office of Corrections (1988) 13 FoI Review 7
The request was for documents relating to prison safety
and administration (a book on general defects in a divi-
sion at a prison; a report to the Attorney-General pre-
pared by the Official Visitors for Sale Prison; and a letter
from the Deputy Director-General of the Office of Correc-
tions to a prison officer). The general defects book was
exempt (disclosure would reasonably prejudice proper
administration of the law). The report was exempt (confi-
dential communication). The letter was also exempt.

Lapidos and Reede and Geschke (1988) 14 FoI
Review 17
The information sought was a file note written by the Direc-
tor of Prisons containing details of prisoner classification of
the applicant and others. The document was exempt.

Mallinder and Office of Corrections (1989) 20 FoI
Review 16
The prisoner applicant requested access to his classifica-
tion records containing his personal case history and
other documents affecting review by the prison of pris-
oner classification. There was partial release of the docu-
ments. While some documents were not protected from
disclosure, others were exempt because disclosure
would have an adverse effect on prison discipline and
risks to authors of the documents (public interest
favoured non disclosure).

Lapidos and Auditor-General (1989) 23 FoI Review 53
The applicant requested documents relating to the audit
of a prisoner’s welfare account. The Tribunal ordered
release of factual portions of these documents. For the
balance of the documents, save one paragraph, the
methods and procedures of auditing contained in the
reports were routine and also to be disclosed.

Fogarty and Office of Corrections and Health
Department (1990) 25 FoI Review 5
There was a request by an applicant for access to a num-
ber of documents relating to his detention in prison and
youth training centres. The documents related to the
security rating and placement of the applicant and to pro-
ceedings before the Audit Parole Board. A number of
documents — including reports by parole officers and
psychiatrists — were exempt. However four of the docu-
ments were released.

Cremmen and Office of Corrections (1990) 26 FoI
Review 17
The applicant sought access to documents relating to
prison management procedures and the applicant’s
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conduct while in prison. The documents were all held to
be exempt.

Clarkson and Office of Corrections(1990) 28 FoI Review 42
The applicant sought access to his Adult Parole Board
file. The documents could not be released because while
being in possession of the Board the Secretary did not
have the possession of the documents to release them.

Lapidos and Office of Corrections (No 1) (1990) 29 FoI
Review 55
The applicant sought a waiver of charges on the basis
that his intended use of the documents sought was in the
general public interest. The documents sought were to be
used to promote community awareness of the situation of
prisoners. The access charges were waived, except for
some access charges which were reduced.

Lapidos and Office of Corrections (No 2) (1990) 29 FoI
Review 56
The applicant sought documents relating to the establish-
ment of the Integrated Management Unit (IMU) in a divi-
sion of Pentridge prison, including letters written by the
Official Visitor to the Minister of Corrections on the IMU,
handwritten notes concerning the IMU and minutes of the
IMU Planning Committee meeting. These were all
exempt. A memorandum to the Director of Prisons con-
cerning the IMU and the names of prisoners in the min-
utes were also considered exempt. However claims for
exemption for several other documents failed.

Lapidos and Office of Corrections (No 3) (1990) 30 FoI
Review 71
The applicant was acting on behalf of a deceased pris-
oner and sought access to a number of files relating to the
prisoner. Parts of the documents were deleted relating to
persons still living but otherwise there was disclosure.

Wiselenski and Office of Corrections (1990) 30 FoI
Review 71
The applicant had been convicted of a number of
offences including rape and armed robbery. After being
released, he sought a parole officer’s report and a
pre-sentence report. Both documents were exempt.

Lapidos and Office of Corrections (No 4) (1991) 31 FoI
Review 6
The applicant (on behalf of a prisoner) sought access to
documents relating to the classification, assessment and
treatment of the prison. The classification documents
were exempt. A memorandum from the Prisons Investi-
gation Unit concerning an assault of a prisoner and a doc-
ument relating to security arrangements were also
exempt. Draft letters from the Office to the Ombudsman
were exempt. However, a number of other documents
were not exempt, including a memorandum from the
Governor of a prison to the Director of Correctional Ser-
vices, documents relating to the prisoner’s alleged abuse
of a fellow prisoner and a letter from the Governor of the
prison concerning a complaint by the prisoner.

Lapidos and Office of Corrections (No 5) (1991) 32 FoI
Review 21
The applicant requested access to documents relating to
Ku Klux Klan activity in Victorian prisons — specifically,
photographs, statements and reports in the investigation
of such matters and any information produced as a result.

The respondent claimed all 91 documents were exempt.
The Tribunal held that release of the information would
greatly assist the public to determine whether the investi-
gation was adequate. Certain names and addresses of
both prisoners and officers, details of charges not proven
and some other related materials were deleted.

McCubbin and Office of Corrections (1993) 45 FoI
Review 35
The applicant was a prisoner and sought documents
including reports to the Adult Parole Board, correspon-
dence with the Department of the Correctional Services,
documents including names and personal affairs of third
parties and information provided on a confidential basis.
All documents were exempt.

Knight and Department of Justice(1996) 61 FoI Review 9
The applicant was a prisoner and sought access to infor-
mation on his prison classification file and documents in a
litigation file. Six documents in the litigation file were
exempt as they were subject to legal professional privi-
lege. The balance of the material was also exempt on other
grounds as were the prison classification documents.

Binse and Department of Justice (1996) 63 FoI Review 31
The applicant sought access to documents contained in
his classification and management file and to documents
compiled in any investigation in relation to him. The
Department of Justice partially released a classification file
to the prisoner. An investigation file was also partially
released, but otherwise 36 of the 42 documents requested
were exempt and the Tribunal affirmed this decision.

Knight and Department of Justice (No 1) (1996) 63 FoI
Review 32
The prisoner requested access to documents in two
investigation files relating to reports on attempted
escapes from a prison. All documents were exempt.

Knight and Department of Justice (No 2) (1996) 64 FoI
Review 49
A prisoner requested access to four manuals held by the
Office of Corrections. The first manual contained 16
memoranda (12 directed to governors, staff/and or watch
officers, the remaining four were driected to visitors/and or
prisoners). The four memoranda to visitors/prisoners were
ordered to be released. The manuals were otherwise
exempt.

Rich and Victoria Police (1998) 73 FoI Review 13
The prisoner sought access to documents relating to the
investigation into a series of armed robberies and thefts.
A number of documents were released but others were
denied access either partially or entirely.

Coburg Brunswick Community Legal and Financial
Counselling Centre and Department of Justice(1999)
81 FoI Review 52
The applicant, a community legal centre, sought access
to a number of documents relating to the development,
management and operation of three private prisons. The
Tribunal granted access to all of the documents in dispute
with certain information relating to security issues
deleted.

NICOLE TYSON
Nicole Tyson is a law student at the University of Tasmania.
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VICTORIAN FoI DECISIONS

VCAT
ROBERTS and SOUTHERN
RURAL WATER
(No. 1998/89046)
Decided: 20 April 2000 by Preuss
SM.

Sect ion 31 ( law enforcement
documents) — Sect ion 61
(disciplinary action), costs.

Factual background
Southern Rural Water (SRW) pro-
vided irrigation services to Roberts.
Unfortunately, their relationship was
not a happy one. Roberts, for exam-
ple, had accused SRW’s officers of
causing damage to his farm and of
making defamatory statements
about him. The parties’ relationship
deteriorated further when Roberts
was charged with 16 offences under
the Water Act 1989. These charges
related to Roberts’ alleged threaten-
ing behaviour against two SRW offi-
cers. Roberts pleaded not guilty to
these charges and, on 10 August
1998, the Magistrates’ Court dis-
missed them.

Procedural history
On 2 December 1997, Roberts
sought access to all information on
his file from 14 February 1997. SRW
refused access to the documents
sought and Roberts applied to the
Tribunal for review. At the hearing,
which was held on 5 May 1998, Rob-
erts withdrew his application. He did
so on the basis that SRW had
agreed to release a number of docu-
ments to him, and he had agreed not
to pursue the remainder. Roberts’
decision not to pursue certain docu-
ments was influenced by a represen-
tation made by SRW’s FoI officer
that those documents were draft wit-
ness statements.

One day after the hearing, Roberts
made a further request for docu-
ments on his file from 14 February
1997. SRW refused access to certain
documents and, on 16 November
1998, Roberts again applied to the
Tribunal for review. At the second
hearing, two documents remained in
dispute. The first document was a
witness statement made by a SRW
officer that was used in the Magis-
trates’ Court proceeding. The

second document was an internal
memorandum attaching a witness
statement of another SRW officer.
This document was also relevant to
the Magistrates’ Court proceeding.

By a further application to the Tri-
bunal made on or about 3 August
1999, Roberts sought an order for
costs and a ‘consideration of disci-
plinary action pursuant to section 61’.

The decision
The Tribunal:
• set aside SRW’s decision and

ordered the release of the two
documents in dispute;

• dismissed Roberts’ application
for a consideration of disciplinary
action; and

• ordered SRW to pay Roberts the
sum of $300 toward s his costs.

The reasons for the decision
Section 31(1)(a)

The Tribunal observed that the two
documents in dispute were relevant
to the Magistrates’ Court proceeding
brought against Roberts, and that
that proceeding had been completed
and the charges dismissed. In these
circumstances, the Tribunal found
that it was difficult to see how disclo-
sure of those documents would be
reasonably likely to prejudice the
investigation of a breach or possible
breach of the law or prejudice the
enforcement or proper administra-
tion of the law ‘in a particular
instance’.

Accordingly, the Tribunal found
that the documents were not exempt
under s.31(1)(a) and ordered their
release.

Section 61
In essence, s.61 of the Act requires
the Tribunal to notify an appropriate
person if it forms the opinion that
there is evidence, of sufficient force,
that an officer of an agency has been
guilty of a breach of duty or of miscon-
duct in the administration of the Act.

The Tribunal confirmed that
s.50(2) of the Act does not empower
an applicant to apply to the VCAT to
request the VCAT to consider taking
disciplinary action against an officer

of an agency under s.61. Rather,
s.61 requires the Tribunal to con-
sider disciplinary action in the cir-
cumstances set out in that section (ie
‘at the completion of proceedings
under [the] Act’). Accordingly, Rob-
erts’ application was not sanctioned
by the Act and was therefore
dismissed.

Nevertheless, it was still open to
the Tribunal to consider the opera-
tion of s.61 in the circumstances of
the case. It observed that it was ‘ob-
vious from the tenor of s.61 and the
place it finds itself in the Act’ that the
Tribunal will draw to the attention of
the appropriate person ‘only those
matters which have emerged in the
substantive hearing of the applica-
tion for review’. The VCAT also
observed that it could not have been
Parliament’s intention for the Tribu-
nal to consider matters that were
peripheral to the administration of
the Act and not directly related to the
issues for determination in the pro-
ceeding, and that s.61 does not
impose an obligation on the Tribunal
to conduct a ‘board of inquiry’ into
the agency’s freedom of information
activities.

In the present case, the Tribunal
found that SRW’s FoI officer misled
the Tribunal when, on 5 May 1998,
he represented that certain docu-
ments were ‘draft’ witness state-
ments. It did not find, however, that
he did so intentionally.

The Tribunal also found that the
FoI officer failed to list at least three
documents in the initial Section 49
Statement. The Tribunal concluded
that the omission of these docu-
ments was an understandable over-
sight in all the circumstances. In this
regard, however, the Tribunal
observed it is essential for the proper
performance of the duties of an FoI
officer that he or she takes all rea-
sonable steps to ensure that the
existence of all documents relevant
to the request are disclosed to the
applicant. This requires the officer to
undertake a thorough and diligent
search for all relevant documents and
to make all necessary enquiries to
ascertain whether all such documents
in the agency’s possession have
been provided to the officer.
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The Tribunal also noted that it
was unable to make a finding as to
whether there were any other docu-
ments not listed in the Schedule to
the Section 49 Statement. According
to the Tribunal, ‘this is a matter
more appropriate for investigation by
the Ombudsman’. [See Comment
below]

In the result, the Tribunal chose
not to invoke s.61 after having
regard to all the circumstances of the
case.

Costs
The Tribunal held that it would be fair
and reasonable for SRW to contrib-
ute towards Roberts’ costs having
regard to the fact that it would not
have been necessary to conduct the
second hearing in relation to one of
the documents had that document
being correctly characterised at the
first hearing.

But what were Roberts’ costs?
The Tribunal observed that the word
‘costs’ is not defined in the VCAT Act
and that the High Court’s decision of
Cachia v Hanes (1994) 179 CLR 403
is indicative of the general meaning
of costs.

In Cachia the Court held that the
costs for which the New South
Wales Supreme Court Rules pro-
vided were confined to money paid
or liabilities incurred for professional
legal services and did not include
compensation for time spent by a liti-
gant who was not a lawyer in prepar-
ing and conducting his or her case.
That said, the Court held that a litigant
in person who qualifies as a witness is
entitled to ordinary witness fees, and
may be entitled to some disburse-
ments or out of pocket expenses.

Applying these principles, any
costs to which Roberts was entitled
did not encompass the cost of any
time he spent in preparing his own
case. But Roberts qualified as a wit-
ness. Accordingly, the Tribunal
allowed him the sum of the $300
towards his costs for witness fees
(including travelling expenses) and
disbursements.

Comment
In the recent decision of Victoria
Police v Burton (1999) 15 VAR 443
the Supreme Court held that where
an agency claims that a document
does not exist or is missing, the Tri-
bunal is not required to send the mat-
ter off to the Ombudsman to
investigate the adequacy of the
agency’s search. This is because

the Tribunal is entitled to be satisfied
that the document is in fact missing
or does not exist and, as such, may
order the agency to undertake fur-
ther searches for that document.

Nevertheless, as in the present
case, the Tribunal may decide that it
is more appropriate for the Ombuds-
man to investigate the adequacy of
the agency’s search.

[J.D.P.]

MARSHALL and COUNTRY FIRE
AUTHORITY
(No.1999/076853)

Decided: 9 June 2000 by Walker
SM.

Section 30(1)(a) and 30(1)(b)
(internal working documents) —
Section 50(4) (public interest
override).

Factual background

The Country Fire Authority (CFA) is
required to provide detailed esti-
mates of expenditure and revenue to
the relevant Minister at the end of
each financial year. These budget
submissions enable the Minister to
accurately calculate contributions
payable under s.76 of the Country
Fire Authority Act 1958. Such budget
estimates directly effect employ-
ment, resources and funding of the
CFA, thus effecting the standard of
service given to rural communities.
Peter Marshall is the Secretary of the
Victorian United Fire Fighters Union
of Australia. Marshall sought access
to the budget documents prepared
and submitted by the CFA for the
period 1996/1997. Marshall believed
that the documents would shed light
upon the CFA’s compliance with its
statutory obligations under s.75 of
the Country Fire Authority Act 1958.

Procedural history

Marshall’s original request consisted
of some 23 budget documents the
CFA supplied to the Department of
Just ice in preparat ion of the
1996/1997 Budget. The CFA sub-
mitted that the documents were
internal working documents of the
authority and disclosure would be
contrary to the public interest, thus
attracting s.30(1)(a) and (b) of the
Freedom of Information Act 1982
Victoria (the Act). Marshal sought
review of this decision to exempt the
documents.

The decision

The Victorian Civil and Administra-
tive Tribunal (the VCAT) found the
documents failed to meet the
requirements of s.30(1)(b) and
ordered their release. The VCAT
saw no need to examine s.50(4) of
the Act as the documents were not
exempt.

The reasons for the decision

While Marshall conceded that the
documents did indeed enliven
s.30(1)(a), his main concern was
with the applicability of s.30(1)(b).
The VCAT therefore spent little time
examining whether the documents
constituted internal working docu-
ments, pr imari ly focusing on
whether release of those documents
would be contrary to the public inter-
est per s.30(1)(b) of the Act.

Section 30(1)(b)
The VCAT was not satisfied, based
on the CFA’s evidence and argu-
ments, that release of the docu-
ments would be contrary to the
public interest, nor could it envisage
any mischief arising from releasing
the documents to Marshall. The
onus was on the CFA to establish
that release of the documents would
be contrary to the public interest.
The CFA posited that release of the
documents would be contrary to the
public interest, because some docu-
ments had potential to cause confu-
sion in the public mind, as they were
superseded by final documents and
may appear contradictory. The CFA
argued that the documents would
give a misleading, incomplete and
contradictory representation of the
budgetary process, as they would
become decontextualised individual
documents, incapable of accurately
depicting the whole picture. Release
of the documents, the CFA sug-
gested, would also create unneces-
sary debate owing to the
discrepancy between the draft docu-
ments and the final submission. It
was maintained that the perfor-
mance of the CFA could be ade-
quately judged from its annual
report.

Marshall maintained that release
of the documents was in the public
interest, as they would highlight the
adequacy of the CFA’s compliance
with s.75 of the Country Fire Author-
i ty Act 1958. Furthermore he
claimed that certain documents
were of direct relevance to members
of his Union such as the terms and
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conditions of employment and train-
ing. He said that this information
directly impacts on the calibre of ser-
vice delivered by the CFA to rural
Victorians, and citizens have a right
to know how the CFA rationalises
budgetary estimates.

While the Tribunal suggested that
it was unclear which parts of the doc-
uments represented the final position
adopted by the CFA, where it was
apparent what course of action was
pursued it was not clear that release
would give rise to unnecessary
debate. Although the documents
contained issues of significance, the
VCAT found that release would not
entail controversy. Senior Member
Walker was not convinced that the
documents would cultivate false
expectations that proposals would
be adopted, considering the time
lapse, it was now obvious which sug-
gestions were implemented. The
VCAT finally observed that the docu-
ments largely contained factual
material, expressions of opinion sup-
ported with arguments. It was held
that releasing the documents did not
appear likely to inhibit frankness and
candour of future officers of the CFA.
The CFA’s officers were seen to be
merely assessing the financial needs
of the agency and expounding opin-
ions. The VCAT saw no reason why
the CFA’s officers would not continue
to do this job if the documents were
released. The VCAT held documents
failed to meet the requirements of
s.30(1)(b) and ordered their release.

Section 50(4)
The VCAT saw no need to examine
s.50(4) of the Act owing to the fact
that the documents were not exempt.

[D.E.]

AUSTRALIAN INSTITUTE OF
FIRST AID AND EMERGENCY
CARE PROVIDERS PTY LTD and
VICTORIAN WORKCOVER
AUTHORITY
(No. 2000/11682)
Decided: 26 July 2000 by Ball SM.

Section 30(1) (internal working
documents — Section 34 (business
affairs) — Sect ion 35(1)(b)
(confidential information) — Section
50(4) (public interest override).

Factual background
In 1996, the respondent Authority
became responsible for educating
employers, employees and the pub-
lic on questions of industrial safety.

As a result, the Authority turned its
mind to whether it should sponsor
certain bodies to increase public
awareness of its new functions. It ulti-
mately decided to sponsor a team for
the Para-Olympics that were held in
Atlanta later that year.

In early 1998, an employee of the
Authority prepared a ‘Decision
Paper’. The purpose of this paper
was to advise the Authority’s Board
of Management as to how any future
sponsorships should be directed.
This document contained the follow-
ing information:
• the amount of money sought by

the Para-Olympics Association in
1996;

• the amounts of money paid by the
Authority to the Para-Olympics
Association in 1996 and 1997;

• a reference to a tentative proposal
that did not eventuate; and

• recommendations as to how any
future sponsorships should be
directed.
The Board accepted the recom-

mendations made in the Decision
Paper. This led to the Authority enter-
ing into a sponsorship agreement
with St John Ambulance Australia
(the Agreement).

Procedural history
The applicant sought access to doc-
uments relating to sponsorships
offered by the Authority since 1994.
The Authority refused access to the
Agreement at first instance, and the
applicant sought internal review of
that decision. On internal review, the
Authority found that the Agreement
and the Decision Paper were rele-
vant to the request. It then released
those documents in part, claiming
that the remaining parts were exempt
under ss.30, 34 and 35 of the Act.
The applicant then applied to the Tri-
bunal for review but, before the hear-
ing, decided that it did not wish to
pursue the information relating to the
sponsorship of the team for the
Para-Olympics.

The decision
The Tribunal affirmed the Authority’s
decision.

The reasons for the decision

Section 30(1)
The Tribunal found that the Decision
Paper was an internal working docu-
ment, that ‘its release would disclose
the nature of the recommendations

made’ to the Authority, and that it
would be contrary to the public
interest for it to be released.
Accordingly, the Tribunal found that
the parts of the Decision Paper
remaining in dispute were exempt
under s.30(1).

Section 34(1)

The Tribunal found that the parts of
the documents remaining in dispute
contained information ‘acquired by’
the Authority from a business, com-
mercial or financial undertaking
(namely, St John Ambulance Aus-
tralia) (see comment 1 below). The
Tribunal went on to find that disclo-
sure of those parts would be likely
to expose St John Ambulance Aus-
tralia unreasonably to disadvan-
tage (see comment 2 below).
Accordingly, the Tribunal held that
those parts were exempt under
s.34(1) of the Act.

Section 34(4)

The Tribunal found that the Author-
ity was engaged in trade or com-
merce ‘in the area of obtaining
advertising or spending money to
obtain public goodwill’. The Tribu-
nal also found that disclosure of the
parts of the documents remaining in
dispute would expose the Authority
to disadvantage ‘in that it could
either not deal with private industry
undertakings or not inform its man-
agement candidly of issues arising
in [sic] dealing with private industry
undertaking[s]’ (see comment 3
below). The Tribunal went on to
hold that those parts were exempt
under s.34(4) of the Act.

Section 35(1)(b)

The Tribunal also found that the
parts of the documents remaining in
dispute contained information com-
municated to the Authority in confi-
dence and that the disclosure of
those parts ‘would impair the
[Authority’s] ability to deal candidly
with commercial bodies in the future’
(see comment 4 below). The Tribu-
nal went on to hold that those parts
were exempt under s.35(1)(b).

Section 50(4)

The Tribunal held that there was no
overriding requirement of public
interest that required that access be
granted to the remaining parts of
the documents in dispute.
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Comments
With respect, the correctness of the
following aspects of the Tribunal’s
decision may be doubted:

1.TheTribunalheld that the informa-
tion in the Agreement was information
‘acquired by’ the Authority from St John
Ambulance Australia. There is a large
body of authority for the proposition
that, generally speaking, govern-
ment contracts relating to matters of
a business, commercial or financial
nature do not contain information
‘acquired by’ the agency for the pur-
poses of s.34(1). Those authorities,
which are discussed in Kyrou and
Pizer, Victorian Administrative Law
(looseleaf service, LBC Information
Services) at [2357/1], were not
referred to in the Tribunal’s decision.

2. The Tribunal held that disclo-
sure of the parts of the documents
remaining in dispute would be likely
to expose St John Ambulance

Australia unreasonably to disadvan-
tage. This conclusion reflects a
much more relaxed attitude to the
recent amendments to s.34 (intro-
duced by the Freedom of Informa-
tion (Miscellaneous Amendments)
Act 1999) than the approach
adopted in Re Byrne and Swan Hill
Rural Shire Council (2000) 86 FoI
Review 24. Byrne’s case — which in
my view more accurately reflects
Parliament’s intention to reduce the
scope of s.34 — was not referred to
in the Tribunal’s decision.

3. The Tribunal held that disclo-
sure of the parts of the documents
remaining in dispute would expose
the Authority to disadvantage. But
this is not sufficient to justify a finding
that those parts were exempt under
s.34(4). To be exempt under that
section, it is necessary to establish
that disclosure would be likely to
expose the Authority unreasonably

to disadvantage. The Tribunal made
no such finding in the present case.
As such, it is difficult to see how
those parts of the documents were
exempt under s.34(4) of the Act.

4. The Tribunal held that disclo-
sure of the parts of the documents
remaining in dispute would impair
the Authority’s ability to deal can-
didly with commercial bodies in the
future. But this is not sufficient to jus-
tify a finding that those parts were
exempt under s.35(1)(b). To be
exempt under that section, it is nec-
essary to establish that disclosure
would be reasonably likely to impair
the ability of the Authority to obtain
similar information in the future. The
Tribunal made no such finding in the
present case. As such, it is difficult to
see how those parts of the docu-
ments were exempt under s.35(1)(b)
of the Act.

[J.D.P.]

NSW FoI DECISIONS

ADMINISTRATIVE DECISIONS TRIBUNAL
CGEA TRANSPORT ASIA
PACIFIC PTY LTD v
DIRECTOR-GENERAL,
DEPARTMENT OF TRANSPORT
[2000] NSWADT 128
Decided: 13 September 2000 by
K O’Connor DCJ, President.

Freedom of Information Act 1989
Clause 7, Schedule 1 — business
affairs — insufficient evidence to
determine factual issues — onus not
discharged

Clause 10, Schedule 1 — legal
professional privilege — exemption
can be claimed by any agency —
significance of ‘would’ in exemption

Background
CGEA, a bus company, believed it
had an exclusive right to acquire
another bus company. As things
eventuated the NSW State Transit
Authority purchased N & W, the
company of interest to CGEA.

An FoI application was made on
the agency seeking copies of a wide
range of documents involving com-
munication between the Department
of Transport and the STA, a number
of companies, reports to the Minister

for Transport and any report made to
Cabinet. The Department granted
access to all the information sought,
with a few exceptions.

The sole document that
untimately remained in dispute,
which led to the application to the
ADT, is described in four places in
the Tribunal’s decision. In para 2 of
the decision it states:

That document dated 6 December 1999
takes the form of a combined fax cover
sheet and first page of a two page letter
to the Department from the firm
Andersen Legal, acting for the STA.

Later in the decision, at para 11 it
is described as follows:

The document for which the exemption
is claimed is one that passed between
the solicitors for N & W and the STA. It is
a document in the possession of the
Department.

In para 22 the ADT states it has
looked at the document and is satis-
fied it arose from a lawyer-client rela-
tionship between Andersen Legal
and the STA. In para 27 the ADT
records the applicant’s view that is
merely a request to the Department
for information by Andersen’s, on
behalf of the STA. It is also sug-
gested by the Department (para 25)
that there is a prospect of litigation
between CGEA and the other bus

company and the STA about the sale
of the business.

The Department relied on two
exemptions: legal professional privi-
lege and documents affecting busi-
ness affairs. The parties also
agreed, after a case conference and
the filing of written submissions, for
the ADT to deal with the matter on
the papers, without a hearing (s.76
ADT Act 1997).

As to the business affairs exemp-
tion, the ADT decided it did not have
enough evidence to resolve the fac-
tual issues associated with applying
the exemption to the document in
question. It decided the case for the
exemption had not been made out
by the agency, especially given its
onus under s.61 of the FoI Act.

Clause 10 — legal professional
privilege
The Tribunal here pointed to the
High Court’s recent view that the
common law test for privilege is the
dominant purpose one, where the
Evidence Act is not applicable. For
background to ear l ier ADT
approaches to this exemption and a
reference to the High Court’s deci-
sion in the Esso case, see (2000) 87
FoI Review 38–40.
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In this case the Tribunal was
faced with a document that ema-
nated from a third party:

‘14 The difficulty that the present
application presents is that the
Department has invoked the exemption in
a situation where it is not the client, but a
third party, the STA, is. The applicant
objects to this course of action in that there
is no evidence as to whether the STA
wishes to invoke the privilege. It is clear
that theprivilege is theclient’s toassert…’

The Tribunal considers the agency
holding the document must ask itself,
according to cl.10(1), if the document
‘… contains matter that would be priv-
ileged from production on the ground
of legal professional privilege’ (para
15). The key issue is the effect of the
word ‘would’ in the exemption. The
Tribunal noted the agency receiving
the request would usually be the cli-
ent as well, so is entitled to assert the
privilege or not. In this case a regula-
tory body has come into possession
of a document, where it is not the cli-
ent. No authority was cited to the Tri-
bunal regarding the position of the
Department in this case.

Reference was made to an AAT
decision suggesting reference needed
to be made to the circumstances of the
document’s creation in order to deter-
mine if the privilege might be claimed
(para 17). The ADT said:

18 In this case the Department has not
put any evidence forward as to the
wishes of the STA in relation to whether it
would invoke or not invoke the privilege. I
do not consider it necessary to for an
agency to take this step. An agency to
which an FoI request is made is entitled
to make a judgment based on the
contents of the document in its
possession as to whether it is a
document of the kind in relation to which
legal professional privilege might
properly be asserted. It is not, I consider,
essential for it to contact the third party
client on the issue; though that might
occur as a matter of prudence. The
position in this regard is to be contrasted
with those exemptions where there is a
‘reverse FoI procedure’ requiring contact
with the third party: see ss 30–33.

Given the onus on the agency to
show a ‘determination is justified’ the
effect of this decision regarding the
cl.10 exemption seems to be that an
agency can make untested and
unchallenged assertions about a
document (without either being the
agent of the third party whose privi-
lege it is or without any evidence as
to the third party’s attitude). Curi-
ously in relation to the business
affairs exemption, which it rejected,
the ADT stated:

30 … Scrutiny of the document in issue
in isolation from evidence as to its
context does not enable me to reach any

firm conclusions. Consequently, the
Department has not discharged its onus
in relation to this exemption …

In relation to cl.10(1) the Tribunal
asserts the exemption:

20 … Requires the agency assessing
the request to ask whether the
document ‘would be’ privileged from
production in legal proceedings. It is
enough, I consider, to ask whether the
privilege could properly attach. It is not
necessary to ask whether the third party
client would be inclined to invoke or waive
the privilege were the context to which the
privilege is addressed to arise — pending
or current legal proceedings. That decision
is one that should be left to be made at that
time. An interpretation should not be given
to the FoI Act which forces that decision to
be taken prematurely.

The issue seems to be whether an
agency can assert the exemption in
cl.10(1), even if it is not the client with
the privilege. In this case the docu-
ment was voluntarily disclosed to the
Department, without any qualifica-
tion as to its use or distribution, or
indeed its confidentiality.

In holding that an agency can
assert the privilege the ADT seems
to have overlooked cl.10(2), which
aids the interpretation of cl.10(1).
Clause 10(2) clearly relates to the
document, potentially subject to priv-
ilege, being included in an agency’s
policy document, thereby rendering
it not an exempt document. It seems
only the agency whose document it
is can be caught by this clause, as
other agencies, such as the Depart-
ment in this case, are not going to be
including material covered by the
privilege of another person, in their
policy documents. This means that
cl.10(1) must be read as implying
that the agency that is the client is the
only person who ‘would be’ able to
assert the privilege.

The section 25 discretion
The ADT took the view that as no
submissions were made on the issue
it was not going to address the exer-
cise of its discretion under s.25. If the
ADT is to stand in the shoes of the
original decision maker then surely it
should address the exercise of the
discretion independently of any sub-
missions by the parties.

If it were to have done so in this
case then the factors relevant to the
s.25 discretion for the Department of
Transport would be totally different to
those relevant for the STA.

Purchase of a public resource
Finally it should be noted that this
dispute concerns a public resource

— the operation of a public transport
network and its disposal. There are
interests at stake beyond the private
property interests of the parties
involved. This is a factor also relevant
for the Department, and the ADT, in
the exercise of their discretion.

Not one of the most convincing
Tribunal decisions.

[P.W.]

ADMINISTRATIVE DECISIONS
TRIBUNAL: APPEAL PANEL
Three NSW FoI decisions of a single
member ADT are currently before
an ADT Appeal Panel. These cases
are:
• LATHAM v DIRECTOR-

GENERAL, DEPARTMENT OF
COMMUNITY SERVICES
[2000] NSWADT 58
Decision: 12 May 2000. Appeal
by the Department. Directions
Hearing 5 July 2000.

• WATKINS v CHIEF EXECUTIVE,
ROADS AND TRAFFIC
AUTHORITY
[2000] NSWADT 11
Decision: 17 March 2000.
Appeal by Watkins. Hearing 7
August 2000.

• S v DIRECTOR-GENERAL,
DEPARTMENT OF COMMU-
NITY SERVICES
[2000] NSWADT 24
Decision: 17 March 2000.
Appeal by Department. Hearing
17 August 2000.
The decisions in each of these

cases will be relevant for summaries
of decisions on the same issues in
other cases.

[P.W.]

STOP PRESS — FEDERAL FOI
On 6 April 2000, Marshall J of the Fed-
eral Court held that the decision to
issue a Ministerial Certificate under
the Freedom of Information Act 1982
[Cth] was subject to judicial review.
Tanner v Shergold [2000] FCA 422.

On 10 October 2000 the Full Fed-
eral Court (Black CJ, Burchett and
Finkelstein JJ) dismissed the appeal
by Shergold, a delegate of one PK
Reith, Minister for Workplace
Reform: [2000] FCA 1420.

The applicant Tanner sought
copies of reports ‘arising from cer-
tain consultancies on waterfront
reform’.

More in the next issue.

[P.W.]
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RECENT DEVELOPMENT
Canadian government announces review
of law
The Canadian government recently announced its inten-
tion to review the federal Access to Information Act, but
many observers are sceptical that that it will result in
improvements to the law.

The Act, drafted in the late 1970s and adopted in 1982,
is one of the oldest in the Commonwealth. Compared to
newer laws, it has broad exemptions and weak enforce-
ment mechanisms. Critics complain that the current Lib-
eral government has allowed compliance to deteriorate,
and established many new quasi-governmental
organisations that are not obliged to comply with the law.

Federal justice ministers promised twice in the last five
years that they would undertake a review of the law. How-
ever, proposals for review have been strongly resisted
within the federal bureaucracy. The Justice Minister’s
August 21 announcement was probably intended to
defuse the issue before the next federal election,
expected in late Fall 2000.

The announcement garnered wide media coverage
but actually contained little substance. The Minister
promises a new ‘task force’ to review the Act, but it will
consist entirely of public servants representing key

departments, led by a former policy chief within the Jus-
tice Department. An advisory group of non-governmental
experts will act as a ‘sounding board’ for the task force,
but will not author its report. By early October, key mem-
bers of the task force and advisory group had not yet
been appointed.

The review is unlikely to produce any new thinking on
the Act. The government departments represented on
the task force also drafted the legislation and administra-
tive policy that restricted the law over the last five years.
In effect, they are being invited to reconsider the sound-
ness of their earlier decisions.

In fact, there have been extensive discussions on
ATIA reform within the federal bureaucracy over the last
five years. The government sounded out key depart-
ments before it decided earlier this year to oppose a pri-
vate member’s bill that would have overhauled the ATIA.
It has also updated a 1995 study on the cost of adminis-
tering the law. Non-governmental organisations have
attempted to obtain information on these internal discus-
sions but have been blocked by the government’s reli-
ance on exemptions within the ATIA.

In the days following the Justice Minister’s announce-
ment, several newspapers and Opposition MPs called for
a full public review of the law, perhaps undertaken by a

parliamentary committee. But this is
unlikely. The government has proved
itself unwilling to loosen control over
the reform process. It knows that the
non-governmental lobby is badly
organised and under-financed.

The review will probably result in
proposals for legislative amend-
ments that will be enacted by the next
Parliament. But these will probably
be minor amendments, intended to
reduce the cost and inconvenience
that the law imposes on federal
departments. The federal bureau-
cracy, armed with the task force
report, will be in a strong position to
make the case for these amend-
ments. The non-governmental lobby,
on the other hand, seems unlikely to
have the research or political influ-
ence needed to remedy the law’s
weaknesses.

ALASDAIR ROBERTS
8 October 2000

Alasdair Roberts is an Associate Professor of
Policy Studies at Queen’s University.

Information about the review can be found at
<http://qsilver. queensu. ca/~foi>.
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