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The new Northern Territory government has delivered on an election
promise by tabling a discussion paper and draft Bill for an Information Act.
The deadline for comments on the proposed legislation is 28 February
2002. Copies of the discussion paper and draft Bill can be obtained from:

The Director, Policy Unit
Department of the Attorney-General

PO Box 1722
45 Mitchell St

Darwin NT 0801
The Attorney-General, on ABC Radio, claimed that the proposed legis-

lation is state of the art but has said that the government is willing to modify
it after receiving feedback.

The key feature of the Information Bill is that it provides a framework for
the management of government information in the Northern Territory by a
single, comprehensive legislative package which deals with freedom of
information, privacy and records management. This comprehensive or
holistic approach to information certainly takes Australian information
practice into a new era. Possibly there are some advantages to being the
last cab off the rank if notice has been taken of the experiences and reform
ideas of other jurisdictions. I have yet to see the Bill so my comments are a
reflection on the details contained in the executive summary.

First and foremost, the government, in its executive summary and
press comments, seems committed to treating access to information as a
positive benefit to government and creating a culture of positive and
proactive compliance. The Canadian Information Commissioner in his
Annual Report 2000/2001, has linked the strength and resilience of good
compliance to the attitude of ministerial and bureaucratic leadership:

Finally, the senior management cadre must realize that the attitude its members
express towards access rages like a grassfire through a department. If employees
feel that compliance is not a priority for the leaders, increasing instances will be seen
of delays, inflated fees, antagonism towards requesters, inadequate searches,
increasing numbers of complaints and more visits from my investigators. When the
leaders decide not to keep minutes of meetings, and advise others not to write
things down, when they perpetuate the myths about abusive requesters, when they
tolerate giving the Minister’s needs priority over legal rights, when they do not foster
a culture of openness in general their employees get the message loud and clear.

These are promising beginnings in the Northern Territory. This degree
of optimism and strong support is not uncommon in the lead up to the pas-
sage of FoI legislation. The trick is to preserve and promote it after it
comes into operation.

The government claims there is a general presumption that it is in the
public interest for access to information to be granted unless some harm to
the public interest can be identified. Whether this will operate like the New
Zealand general public interest test is unclear. In addition, it appears
unlikely to apply to all exemptions.

The government proposes to create an Information Commissioner who
will promote access to information and privacy practices. The powers and
functions appear to be in line with other joint FoI–privacy positions in
Canada.
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Executive transparency in Belgium

Constitutional reforms in Belgium have further entrenched
the notion of executive transparency in recent times.
Implementation of a new article in the Belgian Constitu-
tion has necessitated action not only at a federal level, but
also throughout the Belgian communities and regions.
Although not strictly uniform in approach, all Belgian leg-
islatures adopt generally consistent models in structuring
the freedom of executive information access channels.
Interesting differences also abound, and warrant further
discussion. This article outlines the executive transpar-
ency paradigm in Belgium in light of all such issues.

Belgium’s constitutional reforms in context

Belgium’s delay

While some Western European countries had introduced
general legislation dealing with executive transparency
by the late 1970s,1 Belgium was not among them. Execu-
tive constitutional reforms, in particular, absorbed a con-
siderable amount of political energy, resulting in the
transformation2 of Belgium into a federal state, including
the creation of a whole new range of institutions.3 The
essence of the transformation is depicted in Figure 1
below.

The three communities (refer Figure 1) are generally
responsible for cultural matters, as well as for other
issues closely linked to citizens’ linguistic background.4 In
contrast, the three regions are generally responsible for
economic matters, in addition to town and urban planning
issues.5 The so-called ‘residuary’, or non-assigned com-
petencies/responsibilities, remain at the federal level until
such time as parliament decides otherwise.6

Changing the relationship with the citizen

Increasingly obvious in the Belgian state, was the fact
that the relationship between the authorities and the citi-
zen was clearly falling short of general expectations.
Inciting, and reinforcing the urgency of the need for
change, was the Vlaams Blok party, a populist extreme-
right wing movement in Flanders. The response which
then ensued was twofold. Firstly, public rights vis-à-vis
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Concerns

The executive summary and the Attorney-General have
both been silent about the nature and operation of the fee
regime. It is to be hoped that they will adopt the Australian
Law Reform Commission and Administrative Review
Council recommendations on fees. Queensland has
recently announced an increase in application and
search fees. Research around the world is fairly consis-
tent in demonstrating the price sensitivity of FoI requests.

The Bill proposes to exempt executive information —
Cabinet, Cabinet committees and Executive Council. No
detail is provided as to whether Cabinet material will be
completely exempt or whether factual material will be
able to be released. Furthermore, it is not clear whether
there will be a time limit on the Cabinet exemption as with
other jurisdictions (whether a 10 or 20-year limit). It is also
to be hoped that there are tight qualifying provisions on
what constitutes Cabinet information — avoiding the
loopholes in the Queensland legislation. It was probably
too optimistic to expect that the Northern Territory would
be the place to think outside the square and adopt a more
evolutionary approach to Westminster.

Unfortunately the Bill provides for the Chief Executive
Officer of the Department of the Chief Minister to issue
exemption (conclusive) certificates for:

• Cabinet materials,
• security and law enforcement information, and

• privacy and cultural information.
More problematic is that Ministers have the power,

delegable to their chief executive officers, to issue an
exemption certificate in relation to deliberative process
documents. The one offset is that the certificate cannot
be issued once a complaint to the Information Commis-
sioner has been lodged.

In summary, at first glance this looks to be an innova-
tive and forward thinking approach to information man-
agement. The pro-disclosure commitment and a
well-resourced Information Commissioner has the poten-
tial to give the Territory an excellent foundation for open
government and high quality information practices. The
link to privacy and records management will allow infor-
mation policy to operate far more smoothly. Look at the
Annual Reports of the Ontario Information and Privacy
Commissioner to get a feel for the potential.

In my opinion too many concessions have been made
as to the type and degree of information that will be
exempted from FoI. The number of areas where exemp-
tion certificates can be issued is a major concern espe-
cially in connection to deliberative process documents.

I urge all readers to obtain a copy of the full Bill and for-
ward their comments.

Rick Snell



the executive were augmented by the introduction of a
formal duty to state reasons, by statutes entrenching
executive transparency, and further, by the creation of
ombudsmen.7 Secondly, executive services were being
improved via a general reform of administrative infrastruc-
ture and organisation. These administrative reforms, how-
ever, were very much confined to Flemish initiatives in the
1990s.

In contrast, reform of the federal administration, is cur-
rently taking place in three phases. During the latter half
of the 1980s, steps were taken to reduce the impact of
government generally.8 The early 1990s then witnessed
the creation of charters for public services.9 More recent
steps are being taken within the framework of the so-
called Copernicus plan.10

The creation of transparency legislation in
Belgium 11

Former position: the ‘closed shop’

Prior to the introduction of formal transparency legisla-
tion, Belgium’s administrative machinery was essentially
a ‘closed shop’. This was primarily a function of general
attitude, combined with personnel regulations severely
constricting information distribution.12

National measures were required to implement the
European Community Directive 90/313, effectively oblig-
ing member states to provide for access to information
and formulate an active information policy in the environ-
mental area.13 Moreover, legislation was adopted follow-
ing Article 32 of the Constitution, giving a constitutional
guaranteed access to executive documents.14

Legislation implementing Directive 90/313
Matters regulated by Directive 90/313, include the
responsibilities both of the federal State of Belgium,15 and
of its regions (refer Figure 1). Implementing measures
were accordingly necessary at both the national level,
and in each of the three regions. Flanders implemented
via Article 33 of its main environmental Order.16 Wallonia
however, implemented through the Decree of 13 June
1991 on free access of the public to environmental infor-
mation,17 supplemented by numerous Executive Orders.
The Brussels rules are included in legislation of 29 August
1991,18 supplemented by a number of Executive Orders.
Only in very recent times, however, has the federal state
itself implemented the Directive, achieved via general
legislation on executive transparency.19

Legislation adopted following Article 32 of the
Constitution
The most recent constitutional reform in Belgium has
resulted in the introduction of a number of fundamental
rights, including the right to privacy, and a number of
social rights. Most notably for present purposes was the
introduction of the right to executive transparency.20

Anyone has the right to have access to, and obtain a copy of,
each executive document, notwithstanding conditional
exemptions provided for by Statute, Regional/Communal
Decree and/or the Acts of the Brussels Region. [author’s
non-literal translation]

Article 32 of the Constitution grants anyone so request-
ing,21 the right to access an ‘executive document.’ The
travaux préparatoires of the Article indicate that this term
is to be accorded a broad inclusive construction, includ-
ing inter alia ‘written documents, sound and visual record-
ings (tapes, films, photographs …), electronically stored

data, maps, drawings and pictures’, and may concern
‘reports, studies, even of advisory committees whose
members are private individuals, minutes of meetings,
statistical data, administrative guidelines, ministerial
guidelines, contracts and permits, registers of public
enquiries, reports of examinations, etc’.22 Essentially
then, ‘any data, in whatever format, at the disposal of an
executive authority’,23 is included. The notion of ‘execu-
tive document’ is independent from the omni-present
notion in Belgium administrative law of ‘executive act’,
given, in particular that the former also includes ‘any doc-
ument which aims to prepare the decision, or which is
simply connected with the decision’.24 The origin of the
document is irrelevant, possession of it by an executive
authority sufficing.25

Consequently, the notion of ‘executive authority’, will
be paramount. Yet unhappily, the Constitution fails to
specify what the phrase actually denotes. Little assis-
tance is proffered by the travaux préparatoires26 which
merely refer, by way of example, to the interpretation
accorded the term within the context of judicial review of
administrative decisions.27

The Constitution guarantees both a right to consult an
executive document within the administration, and a right
to obtain a copy. Principally the two ways are connected
with each other.

From the outset, Article 32 of the Constitution was
given direct effect.28 Indeed, the right it confers is speci-
fied within the Constitution itself, and its existence is thus
not contingent on implementing legislation. Consequently,
should parliament (including those of the regions and
communities) fail to specify a legislative regime providing
for exceptions, and/or for a procedure to realise access to
documents, individuals may nevertheless invoke Article
32 as, for example, in court proceedings to enforce their
constitutional rights.

However, it must be noted that the general right of
access created by Article 32, is not absolute. Exceptions
are possible, but only as provided for by legislation. Such
regimes may exist in general executive transparency leg-
islation, or in more specific enactments. An example in
this latter regard was personal data incorporated into a
database and thus subject to the 1992 Data Protection Act
(protecting privacy).29 Additionally, the 1998 Act on classi-
fication and security clearance,30 for instance, excludes
classified data from the federal state of 11 April 1994 con-
cerning the right of access to executive documents.

Article 32 clearly delegates the responsibility for speci-
fying the relevant procedure, and exceptions, to the fed-
eral state and to the regions/communities. The
Constitution therefore, unsurprisingly, emphasises the
autonomy of the constituent parts of the Belgian federa-
tion,31 using the technique of parallel competencies.32 In
practice, however, the exact division of competencies
may not be so easily determined. Following analysis of
the travaux préparatoires, both of the relevant article and
of the 1994 Federal Act, Wouter Pas stipulated two now
generally accepted criteria.33 The formal criterion deter-
mines the authorities to which a given rule is applicable.
The material criterion in contrast, concerns the subject
matter at issue. The ultimate significance of this is that
each level of government (federal state, regions/commu-
nities) may potentially determine the procedure applica-
ble to documents in its possession, by application of the
formal criterion.34
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In terms of the power to provide for exceptions, Wouter
Pas suggests application of both criteria, albeit in a subor-
dinate fashion. Each legislator, for documents relating to
its responsibilities, has in this view the capacity to impose
exceptions to the general rule of access, regardless of the
administrative authority that possesses those docu-
ments. Such is the case, for instance, regarding the
exceptions foreseen in Article 6, §1 and 2 of the 1994
Federal Act.35 The same author suggests that the formal
criterion comes into play only for matters that have not
been exclusively assigned either to the federal state or to
the regions/communities by way of corrective mecha-
nism.36 The current author however, disagrees with the
latter element, which is possibly incompatible with the
division of competencies.37 As the various legislators
bear responsibility for the organisation of their own insti-
tutions, arguably they may impose exceptions to these
very institutions alone. Such is the case, for instance,
regarding the exceptions foreseen in Article 6, §3 of the
Federal Act that are only applicable on federal adminis-
trative authorities. Although the Constitution does not
make a distinction between the treatment of the modali-
ties and the exceptions, this interpretation was accepted
by the Council of State and can be found in all general leg-
islation on access to executive documents. The result is
that different legislation can be applicable to one docu-
ment depending on the matters that are treated in it.

Importantly, the Constitution confers the right to access
on anyone,38 without distinguishing for instance, on the
basis of nationality.39

Overview of the various legislative regimes
The inclusion in the Constitution, on 18 June 1993, of the
right to access, effectively gave the various legislators a
few months only to introduce legislation. Only the fed-
eral40 and French community41 legislators were able to do
so. The federal parliament, however, failed to introduce a
specific regime for the municipalities and provinces, a
deficiency only remedied by adoption of the relevant leg-
islation in 1997.42

Although the Flemish parliament had introduced a
general regime by 1991, changes were required following
the entry into force of Article 32 of the Constitution. These
changes were finally effected by Decree in May of 1999.43

The Brussels Capital Region adopted legislation in 1995,
which then entered into force retroactively.44 The Walloon
Region,45 the German-speaking Community,46 and the
Commission for the French Community in Brussels47 fol-
lowed. The ‘Collective’ Community Commission in Brussels
adopted legislation in 1997,48 only entering into force in
2000, due to delayed action by the executive.49 The parlia-
ment of the Wallon Region has also adopted a Decree on
access to executive documents of intercommunal institu-
tions.50

General characteristics of the Belgian legislation
on executive transparency

Material scope: ‘executive document’
In all relevant legislation referred to above, a wide con-
cept of ‘executive document’ prevails, thus correspond-
ing with the aim of Article 32 of the Constitution, to put all
material information in possession of an administrative
body within its scope regardless of the author and without
the need to state reasons. The Federal Act describes ‘ex-
ecutive document’ as ‘any data, in whatsoever format, at
the disposal of an executive authority’.51 The travaux

préparatoires provide some elucidation of the term, spec-
ifying that neither the carrier nor the form determines if a
document is to be regarded as an executive document. It
includes written documents, sound and visual record-
ings, and electronically stored data.52 An executive docu-
ment can have several forms and contents: it includes
reports, studies, even of advisory committees whose
members are private individuals, minutes of meetings,
statistical data, administrative guidelines, ministerial
guidelines, contracts and permits, registers of public
enquiries, reports of examinations, films, and photo-
graphs, at the disposal of the authorities.53 Further, the
travaux specify that the examples enumerated are by
way of illustration only, and that the term should not be
construed in a restrictive fashion.54 Essentially then, any
data in material form within the possession of an execu-
tive authority is to be regarded as an executive docu-
ment.55 So a document of a judicial authority that comes
into possession of an administrative authority is to be
considered as an executive document, although the same
document within possession of a judicial authority remains
a judicial document for which special rules of access
exists.

Although the definition in the Flemish Decree is differ-
ent in form, it is conceptually alike. Here, an executive
document refers to ‘any carrier, in whatsoever form, of
data in the possession of an executive authority’.56 Exam-
ples given in the relevant travaux préparatoires57 never-
theless indicate that the Flemish notion of ‘executive
document’ is essentially parallel to that of the federal
concept.

Personal scope: executive authority

It appears that the delimiting device in the general trans-
parency legislation is the notion of ‘executive authority’. In
assisting with construction, all relevant statutes refer to
the interpretation accorded the term within the context of
judicial review of administrative decisions (Article 14 of
the Act on the Council of State). Employing case law on
judicial review to construe the phrase was considered
justifiable, given the general flexibility it provides, and
allowing for the evolution of the notion in its context.58 Yet
this may be a questionable strategy, given that it, in effect,
introduces one of the most contested areas of Belgian
administrative law into the issue of executive transpar-
ency.59

In failing to provide a clear definition within the Act of
12 January 1973 on the Council of State,60 the task of
developing relevant criteria has fallen on the Council
itself. An initial threshold negative criterion requires that
executive authorities do not form part of either the legisla-
tive or executive arm of government. Positive criteria
include organic and functional elements, applied by the
Council of State in no specific hierarchy. The criteria are
not cumulative requirements, nor are they weighted in
any way.

The Hof van Cassatie61 (the highest court of the land in
ordinary proceedings, as opposed to those in the Council
of State, being the highest court in proceedings against
the executive), has since reviewed this case law. It held
that for executive authorities other than those which are
‘organic’ (that is, created by public authorities), an author-
ity may only be considered as being ‘executive’, where it
may make decisions binding on third parties.62 Thus,
decisions of the Hof van Cassatie have effectively nar-
rowed the notion of ‘executive authority’, whether in the
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context of executive transparency, or of other legislation
employing the term,63 contrary to earlier jurisprudence of
the Council of State. The Council of State has recently
made the notion narrower by refusing to use the func-
tional criterion.64 This seems only to accept administra-
tive authorities on the basis of organic criteria.

Part of doctrine originally suggested taking the notion
of ‘executive authority’ to exclude the judicial and the leg-
islative branches of government, such that documents
originating from these arms were also excluded execu-
tive transparency legislation.65 Yet the Council of State
has seemingly rejected this interpretation, as evidenced
by holding that documents originating in a judiciary file,
used by tax authorities in calculation of a given tax, are
covered by the transparency legislation.66 This author
has always considered that the ‘separation of power’ con-
struction amounted to a wrongful application of this con-
cept, and thus welcomed the clarification. Following the
aforementioned judgment of the Council of State, the
Federal Commission for Access to Executive Documents
extended its practice, holding for instance, that the public
prosecutor’s opinion addressed to a home office official,
is an executive document where it is in the possession of
such official.67

The contents of the right of access: right to have
access to, obtain a copy of, and have any executive
document explained …
While the Constitution merely refers to a right of access
to, and right to obtain a copy of, any executive document,
all relevant legislation in Belgium includes the right to
have such a document explained.68 In relation to the
scope of the right of explanation, the Federal Commis-
sion has recently held that the right to have a document
explained cannot lead to a questioning of the motivation
of the act, and in particular, does not amount to an avenue
for forcing an authority to review its motivation.69

The Flemish legislation has proceeded one step fur-
ther, however, by including the possibility of borrowing
the document itself, a right which can be made subject to
conditions imposed by the government.70 Failure to legis-
late for such conditions has, in effect, rendered the right to
borrow entirely unconstrained, which is odd to say the
least. The result is that when an administrator concludes
that a document has to be given free, they cannot impose
conditions when the applicant demands to borrow the
document. That can pose problems when the document
in question has a very high value.

Extension to active transparency and to a right of
correction
All relevant legislation has not simply implemented Article
32 of the Constitution (which, as noted, concerns ‘passive
transparency’), but additionally enacted channels of ‘ac-
tive transparency’, referring to active information policy at
the initiative of the authorities themselves.71 The Flemish
Region has the broadest policy in this respect.72

Moreover, all relevant legislation confers an ancillary
right to have any incorrect information which is detected
in the documents, corrected and/or supplemented,73 to
the extent that such information concerns the individual
requesting access.

A fundamental right, subject to procedure
Anyone wishing to exercise their right to access must do
so in a written application to the authority concerned.74 An

oral application cannot therefore be considered as an
application under the transparency legislation. The rele-
vant authority must then reply within a period specified by
the appropriate legislation. In Belgian legislation failure to
reply is deemed to constitute an implied refusal.

The application should include the relevant issue, and
information permitting identification of the document to
which access is sought.75 Because registers are not used
currently in Belgium, the applicant does not have to indi-
cate the document exactly. For requests addressed to the
federal executive authorities, the application must include
whether one will receive the copy in the offices of the
administration, or whether the document has to be sent
by (registered) mail.76

Every request for access is entered into a register by
the authority concerned. The receiving day of the applica-
tion signals the start of any delays foreseen in the rele-
vant legislation, but the registration proves when the
application is received.77

Any authority that receives an application for access to
a document not in its possession, is under a duty to refer
the applicant to the relevant authority. Most regimes limit
this requirement to a mere duty to inform the applicant of
the authority concerned (not to actively send the file to
that authority).78 Flemish legislation extends the duty,
however, requiring the authority to actively send the file to
the body presumed to be in the possession of the relevant
document and further, to inform the applicant of such
referral.79

A catalogue of exceptions
All relevant legislatures possess a parallel power80 to
impose exceptions to the general rule. As previously
noted, they may impose restrictions on any executive
authority possessing documents that relate to subject
matter forming part of that legislator’s responsibilities.
Most legislators have employed this power over and
above restrictions imposed on their own authorities.

As a function of such powers, a variety of exceptions
have been introduced, which may either be of an obliga-
tory nature (effectively compelling the relevant authority
to deny access), or of a discretionary nature (thus permit-
ting the relevant authority leeway to determine the ques-
tion of access).

Exceptions of an obligatory nature, may either be
absolute or relative. In terms of absolute obligations, the
authority has no choice but to reject the application if con-
sidering that a protected interest may be affected. Rela-
tive obligations, however, require a balancing of relevant
interests, as weighed against the fundamental interest of
free access. Where an interest can only be protected by
refusing access, the relevant authority will be obliged to
refuse access. Essentially, however, the authority is
accorded a certain amount of discretion in this regard.81 It
is further noteworthy that relative obligatory exceptions
require extensive statements of reasons, in order to be
lawful.

Far from being uniform, the content of the exceptions
depends on the legislator concerned. Taking the 1994
Federal Act as an example,82 the following obligatory
exceptions have been specified for all executive authori-
ties — requiring refusal of access on the grounds of the
protection of subject matter in which the federal state car-
ries responsibility.

Firstly then, a number of exceptions have been intro-
duced on the grounds that, in the view of the federal state,
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the interest of executive transparency is outweighed by
any of the following interests:
• the security of the population;
• the fundamental rights and freedoms of citizens;
• the federal international interests of Belgium;
• public order, the security or the defence of the country;
• the intelligence with respect to or prosecution of crim-

inal acts;
• a federal economic or financial interest, the national

currency or public credit rating;
• the confidential nature of business — and/or manufac-

turing data transmitted to the authority;
• the anonymity of the individual who transmitted the

data to the authorities on a confidential basis, with a
view to communicating a(n) (alleged) criminal act.83

Secondly, access is to be refused where it would
endanger an individual’s privacy (except where the indi-
vidual concerned consents to access), or conflict with a
duty of confidentiality introduced by law, or the confidenti-
ality of the meetings of (collegial) authorities.84

Moreover, the 1994 Act has introduced a number of
exceptions available to federal executive authorities,
namely —
• the unfinished and consequently potentially confusing

nature of a document;
• the fact that the document concerned relates to an

opinion issued at the initiative of the body/individual
giving the advice (that is, not required by law);

• the seemingly vague or unreasonable nature of the
request.85

Prohibition of the commercial distribution of the
document(s)

An important exception exists prohibiting anyone who
accesses executive documents through the relevant leg-
islation from distributing or using the information for com-
mercial purposes.86 The Decree of the French community
and legislation of the Commission for the French Com-
munity in Brussels impose criminal sanctions in support
of this prohibition.87

Is it noteworthy, however, that this prohibition does not
limit the right to access; rather, it regulates usage of the
documents once access is gained.88

Right of appeal

All legislation includes a filter, preventing unlimited
access to judicial review for any refusal of the right to
access. While aiming to provide a flexible mechanism to
enable the individual to exercise their rights, such mea-
sures are further designed to prevent the administrative
courts, the Council of State in particular, from becoming
inundated by such claims.

All legislation, with the exception of the Flemish Decree,
provides for a renewed application with the same author-
ity, called a demand for reconsideration, coupled with a
demand for an opinion issued by a specially created com-
mission. The Flemish Decree provides for an administra-
tive review with a different authority, which then takes a
second decision replacing the first one. Application may
only be made to the Council of State for a judicial review
of the refusal (or of the conditional access), once these
initial avenues have been exhausted.

Right of appeal: various models
Nearly all regimes have opted for a model installing an
avenue of administrative review of the decision, prior to
potential judicial review.

Model 1: Judicial review only
An example of this model is the Brussels Capital Region’s
Act concerning access to environmental information.
Review is here limited to judicial review alone (an excep-
tion is made for where the authorities entirely fail to
respond to an access application, in which case an
administrative review body exists).89

Model 2: Administrative review with the same authority,
followed by judicial review
Typical of Belgium, and deriving primarily from the 1994
Federal Act, this model requires that prior to being granted
leave of appeal with the Council of State, the applicant
renews their application with the same authority.90

While there is no specific time frame within which the
applicant must renew the application, it should coincide
with the lodging of a request for an opinion of the Federal
Commission for access to Executive Documents91 (an
institution specifically created for this function by the 1994
Act).92 The Commission operates in an advisory capacity
following the refusal of access,93 and also issues opinions
at the request of federal administrative authorities,94 and
on its own initiative.95 The Commission’s role was later
extended to cover access to provincial and municipal
documents, by the 1997 Act on executive transparency in
these areas.96

The Commission is comprised of five members of
mixed backgrounds.97 Thus, the chairman is selected
from the Council of State, two members from the levels of
senior civil service, and a further two appointments made
to those with ‘proven expertise with respect to executive
transparency.’98 The secretariat is then organised within
the Home Office, and consists of one principal legal
adviser, assisted by two assistants. Its role is the prepara-
tion and management of files sent to the Commission. In
theory, the Commission convenes once a month, for half
a day.99

The request for an opinion of the Commission must
include the original application, in addition to the request
for re-consideration (the administrative review).100 The
Commission then provides a determination only where in
possession of all relevant facts,101 such as to enable an
assessment of whether all specified legislative require-
ments have been met.

The Commission has 30 days to issue its opinion,
which is then forwarded to both the authority determining
the request for re-consideration, and to the individual.
Importantly, the authority is free to decide whether or not
to follow the Commission’s ruling, and has 15 days follow-
ing receipt of the opinion (or 30 days, should the Commis-
sion fail to reach an opinion), to decide upon the
re-application. Failure to decide within this time frame
amounts to a refusal of the renewed application.102

Model 3: Administrative review with a different
authority, followed by judicial review
Two forms of this model exist in Belgium’s transparency
legislation. Indicative of the first approach is the Walloon
Region’s legislation concerning access to environmental
information, providing for administrative review with a
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special Commission of appeal. The Commission’s deci-
sion then replaces those of the previous executive
authority, and is directly enforceable.103

The Flemish Region has likewise introduced a special
appeals authority, which varies depending on the execu-
tive authority to whom the original application was
addressed. Appeals against refusals by an executive
authority of the Flemish Region or the Flemish community
must be addressed to a specific, government-appointed
civil servant.104 Appeals against decisions by inter-
communal authorities, however, require lodgement with
the Flemish government105 — as is the case for appeals
against refusal of access to documents of bodies working
in the context of minimum income.106 Only in the first case
there is a guaranteed independency.

Model 4: Administrative review with the same authority,
followed by administrative review with a different
authority, and by judicial review
In essence, this model represents an extension of Model
2 (above). The basis of design is the Flemish govern-
ment’s introduction of a specific administrative review
avenue107 against relevant decisions of provincial and
municipal authorities within the context of the 1997 Decree
on transparency.108

This special appeal must be filed with the Flemish gov-
ernment within 30 days, time running, as the case may
be, from the day following the refusal to grant access, or
the day following expiration of the period within which the
provincial or municipal authority ought to have issued its
decision.

The Flemish government determines the appeal within
50 days, beginning from the day following receipt of the
appeal, and must then send its decision to the interested
parties within this period.

Both the Decree concerning general control over the
provinces, and the Decree providing for the same for the
municipalities, specify the consequences of the govern-
ment’s decision (or indeed failure to decide, within the
period).109

The ultimate result of this special procedure
entrenched in the executive transparency legislation of
the municipalities and provinces, is non-transparency.
The applicant can use the procedure of the federal Act of
1997 and afterwards use the procedure of the special
Flemish procedure, but he could also use immediately
the special Flemish procedure against the first decision.
Each procedure has its own rules and presents differing
types of possibilities and difficulties.110

Role of the Ombudsmen in the regime
Because of the already existing specific opportunities for
administrative review, it is clear that there is no specific
role for the various ombudsmen included in the legislative
regimes concerned with executive transparency.
Ombudsmen may, however, be requested to conduct an
investigation should an authority refuse access by virtue
of their general power to investigate administrative inade-
quacy. Yet prior to approaching the ombudsmen, an
applicant must have exhausted all possible appeal
avenues.

It must be stated, however, that ombudsmen cannot
be considered an appeal mechanism. Rather, they inves-
tigate individual complaints in relation to their spheres of
jurisdiction, analyse the conflict arising, and then propose
solutions.

Judicial review
Once all rights of administrative appeal have been
exhausted, the individual has recourse to the Council of
State.111 However, the Council of State may only annul
decisions taken by the executive authority, or by the
appeals process. Further, it cannot substitute its own
decision such as to grant access where the authority
would have refused it.

Given the nature of the right of access as an individual
right, the applicant may moreover address the court of
first instance, in particular via a summary injunction.

Conclusion
The right of access to executive documents — although
recently introduced in Belgian legal and administrative
systems — has significantly changed the relations
between the administration and citizens in Belgium.
Where before secrecy was the rule, and administration a
closed shop, now free access is a fundamental principle
and public administration is a more open house. Access
to documents is nevertheless only one aspect of trans-
parency: there is a need for proceedings and structures to
be clear and understandable for the citizen. The access
legislation cannot therefore be viewed apart from other
measures to create more transparency.

The federal structure of the Belgian constitutional sys-
tem, and outstanding issues yet to be finalised in regard
to division of powers and legislative arrangements
causes particular problems for transparency legislation.
Theoretically the access laws at different levels of gov-
ernment are the same thus creating a significant degree
of complexity.

The introduction of e-government — a new step in the
reform of the Belgian state — new European and interna-
tional legislation, and moves to refine the existing legisla-
tion, will lead to the introduction of a whole new legislative
scheme or arrangements on access to documents within
two years.

FRANKIE SCHRAM
Institute of Administrative Law, K.U. Leuven Home Office, Office of

the Federal Commission for Access to Executive Documents.
This contribution reflects the view of the author only, and does not

bind any of the institutions to which he is affiliated.
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Freedom of Information as a journalistic tool — a comparative
study between Western Australia and Sweden
Imagine a world where a journalist, and indeed any citi-
zen, can walk into any government agency, and get
access to most documents in a few minutes; or a place
where a journalist has the right to read the professional
correspondence of any politician. Such a place exists,
but it is not Australia, and it certainly is not Western Aus-
tralian (WA) — it is Sweden. This article details some of
the preliminary findings from a research project, which is
comparing Western Australia’s Freedom of Information
regime with the vastly different approach adopted in
Sweden.

In 1995, after seven years as a journalist in Sweden,
Europe, and the Middle East, I decided to try out the
Australian freelance market. The first few months were a
major culture shock. I came from an open form of
government with arguably one of the most far-reaching FoI
regimes in the world into an environment where a journalist
is dependent on contacts, leaks, and whatever information
government agencies release on their own initiative. This
personal experience prompted the research project, which
I am currently undertaking in the School of Media, Com-
munication and Culture at Murdoch University.

Main points of difference
The aim of the study is not to pass judgment, but rather to
investigate in what way, if any, the vastly different
approaches to FoI in WA and Sweden impact on journalis-
tic practice and content. The backbone of the project is the
primary data collected from a survey of four newsrooms in
Sweden and WA about their use of FoI as a journalistic
tool. Follow-up face-to-face interviews with reporters and
chiefs of staff in each location have been undertaken to
deepen and triangulate the survey data. A third element
will consist of case studies of political reporters in WA
and Sweden. Finally content analyses of the two news-
papers in the study will be done in an attempt to identify
differences in reporting and information presentation
related to FoI. Currently the Swedish part of the
research process is completed and the preliminary
results will be discussed below. However, it would be
useful first to summarise the main points of difference
between WA and Sweden in the way FoI is run and
administered applicable to the media. These are item-
ised in Table 1 and the points of difference are quite
striking.

Table 1: Main points of difference between WA and
Sweden in the way FoI is run

History
In Western Australia FoI has only recently been intro-
duced. In Sweden the first Freedom of Information
related legislation was passed in 1766, which means that
a tradition of open government has had a long time to
penetrate the public service, politics, journalism, and
indeed most levels of society. The mindset within the
public service therefore tends to be positive with public
servants acting as facilitators rather than gatekeepers.

Cost
In WA accessing information through FoI is a costly and
time-consuming process. In Sweden there is no applica-
tion fee and the request process is very quick and infor-
mal. In most cases an oral request is sufficient. The only
cost is if you need more than ten photocopies of a docu-
ment and if the information is in audio or video format.

Procedure
One of the more interesting features of FoI administration
in Sweden is that according to the Swedish law,
‘Offentlighetsprincipen’ — public access to documents
— each agency is obliged to keep a running index of their
archive. This is a valuable journalistic tool, since it pro-
vides an overview of what is archived. In the index each
document is allocated a number, date, the name of the
public servant handling the issue and a brief summary of
the content of the document. This makes locating docu-
ments in Swedish government agencies easy and quick.

All the above results in a culture of openness rather
than secrecy, a point well illustrated by Sefastsson in
describing how a Swedish public servant should, accord-
ing to the law, act on receiving an FoI request. ‘He should
drop whatever he is doing and process the request. As
soon as possible he should hand out as much as possible
of the document’3 (this author’s translation).

The following example illustrates how a political
reporter in Sweden would typically get information from
the Swedish equivalent of the WA premier’s office.

In the premier’s office the reporter would find two bind-
ers with the premier’s incoming and outgoing mail. In the
vicinity there is a photocopier for public use to copy rele-
vant correspondence. There is also an index list of what
had been archived in the last three weeks. Should the
reporter want to delve further into the index, a public com-
puter is usually provided. The index covers all archived
documents, including the ones that potentially are not
public. The reporter may, for instance, decide to investi-
gate how the premier uses the travel account. That
archive index can be found in the economics department
and among other things would contain summaries of
travel destinations. After an hour of going through the dif-
ferent indexes the reporter might have a list of between 5
and15 documents that they would like to have copies of.
The next stop would be the central archive where the
reporter presents the list to a public servant who immedi-
ately locates the documents. In the cases where the doc-
uments cannot be found straight away, the reporter
would get the documents faxed to the newsroom within a
few hours. All government agencies, and some compa-
nies controlled or closely affiliated with the government,

Western Australia 1 Sweden 2

History 1992 – FoI legislation in
WA

1766 – First FoI related
legislation in Sweden

Cost $30/FoI request
fee/copy

Free
First ten photocopies free. From
10th copy 36 cents/copy

Procedure • written request

• slow – access to
documents 1-6 months

• no document index

• secrecy

• oral request (in most cases)

• fast – same day access in
most cases

• document index – provides
overview of documents and
shows you what to look for

• openness
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fall under FoI legislation. No agencies have blanket
exemptions from FoI.4

Evolution of Swedish FoI
The Swedish FoI legislation does not specify the proce-
dures described in the above example. Rather, this jour-
nalistic practice has evolved based on and thanks to the
far-reaching FoI acts in Sweden. Another example of how
the interpretation of Swedish FoI is constantly evolving is
a case that went to the High Court of administrative
appeals. A journalist asked the Swedish equivalent of a
mayor to see the index of his e-mail inbox to determine
which e-mails were sent to him in his capacity as mayor in
order to obtain copies of these e-mails. The mayor
refused. The court ruled in favor of the reporter and that
ruling is now used as a precedent.5

As in all systems there are documents that the public
will not get access to. This applies to information relating
to national security, business information and information
about personal matters. Hence, the public can access all
documents relating to how a public hospital is run, but
cannot see patient files.6 If access is denied, the agency
has to provide a reference to the legislation to support its
decision. The reporter/citizen then has the option of
appealing firstly to a regional administrative court and
secondly to the High Court of administrative appeals.
However, rejections of FoI requests are rare. Journalists
surveyed and interviewed for this project indicate that in
roughly 90% of the cases access was granted.7

Preliminary findings
In terms of the impact of FoI on journalism content, the
preliminary findings of the Swedish part of the study show
that between 40% and 70% of the stories contain infor-
mation acquired using FoI.8 It is worth noting that this
applies to all stories and not just political ones. Hence, the
business reporter may attempt to access correspon-
dence that a company has with a government agency.
Similarly the sports reporter may access the correspon-
dence between the local council and the soccer club
about the new soccer arena. The findings also show that
many reporters use FoI several times a day to acquire
information and that they get access to the documents
within hours from their, usually oral, requests.9

Furthermore the collected data indicate that the use of
FoI by Swedish newsrooms has become so much part of
the daily routines that it has become institutionalised.
Most reporters and chiefs of staff interviewed identified
this as a potential journalistic problem. The fact that a
reporter can do most of the information gathering at the
desk may in the current streamlined ‘news factories’10

lead to a reduction in personal contacts thereby limiting
the network of potential news sources as well as creating
a gap between the reporter and the readers/listeners/
viewers. There is a risk, some of the reporters pointed
out, of becoming a ‘public servant journalist’.11

However, for a Swedish journalist it is difficult to
imagine working without the support of far-reaching FoI
legislation to utilise as a professional tool. Such a regime
appears to have clear advantages. It would appear that
Swedish reporters tend to be more independent than
their Australian colleagues because access to first hand
quality information that has not been provided with a
hidden agenda is absolutely crucial in all quality
journalism. With the ‘high-speed’ access to documents
built into the Swedish FoI system, it might also be

assumed there would be greater depth and higher quality
information provided in everyday reporting in Sweden
compared to WA. Whether these assumptions are true or
not will be put to the test in the future content analysis of the
West Australian and its Swedish counterpart Nya
Wermlandstidningen.

Conclusion

This study was initiated by my curiosity about why Swed-
ish and Australian journalists work under such vastly dif-
ferent conditions when it comes to accessing information.
I found it contradictory that two countries that seem to
share common values about democracy, scrutiny of
elected representatives and government agencies, and
the role of the media have come to opposite conclusions
about the flow of, and access to, government information.
Thus far the study indicates that the Swedish FoI laws
provide Swedish journalists with a very potent profes-
sional tool. The Western Australian part of the study is
currently in progress and it will be interesting to analyse
and compare the data.

During the course of this study other potential
research areas have emerged. What impact do the dif-
ferent legislative schemes in Sweden and Australia
have on citizen participation in the democratic process?
Is there a connection between a liberal FoI regime and
the high voluntary Swedish voter turnout? What differ-
ences exist in the public service mindset in relation to
FoI and how can they be explained? How do Australian
and Swedish politicians relate to FoI? These questions
go to the very heart of what makes democracies effec-
tive, and studies such as this one may help provide a
useful gauge in assessing the comparative healthiness
of different democratic systems.

JOHAN LIDBERG
Johan Lidberg teaches radio journalism at Murdoch University

parallel to completing an MA in Media Studies. He also does
freelance work for Radio National and Swedish media.
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NSW FoI Decisions

Administrative Decisions Tribunal (ADT)
NEARY v TREASURER OF NEW
SOUTH WALES
[2001] NSWADT 161
Decided: 24 September 2001 by
A. Britton, Judicial Member.

Freedom of Information Act
1989 (NSW)
Section 25(direction to release
exempt documents) — Clause 1,
Schedule 1 (restricted documents;
Cabinet documents)

Administrative Decisions
Tribunal Act 1997 (NSW)
Section 63 (power of ADT to review
decision; correct and preferable
decision; power to uphold, set aside
or vary decision) — Section 124 (dis-
closure of exempt documents under
FoI Act; conclusive nature of certifi-
cate by Director-General of Cabinet
Office)

Introduction
Vince Neary has for some years
been pursuing the issue of the safety
of the NSW railway’s signaling sys-
tem. He has done so at a high per-
sonal cost. This is not his first FoI
application. For some background
his other applications see (1999) 84
FoI Review 99.

This ADT decision deals with the
Cabinet documents exemption. It was
done ‘on the papers’. It is a useful
decision for the developing ADT ‘juris-
prudence’ and provides a hint for
future seekers of Cabinet documents.

Background
In March 1997 the NSW Treasurer
was reported in the Sydney Morning
Herald as having criticised account-
ing practices in the State Rail
Authority (SRA). In 1999 Neary
made an FoI request on the Office of
the Treasurer for documents cover-
ing the same material as mentioned
in the 1997 press report.

Two documents were supplied.
On internal review four more were
identified but access was refused.
The four were either Cabinet sub-
missions or minutes of Cabinet com-
mittee meetings. A certificate under
s.124 of the ADT Act was issued.
Neary applied to the ADT for a
review of the refusal.

The application was dismissed by
the ADT on 3 March 2000 on the
basis the s.124 certificate deprived
the ADT of jurisdiction.

On 28 September 2000 Neary
again sought access to documents
based on reported comments of the
Treasurer in May 1997. Cabinet sub-
missions, draft Cabinet submissions
and minutes of two Cabinet commit-
tee meetings were identified. Only a
copy of the Treasurer’s Press
Release of 28 February 1997 (not
previously disclosed) was given to
Neary. Release was refused so on
15 December 2000 Neary came to
the ADT.

After a Tribunal planning meeting
the Director-General of the Cabinet
Office issued a certificate under
s.124(4) of the ADT Act on 1 March
2001.

Jurisdiction
The Crown Solicitor claimed the
ADT has no jurisdiction to review the
determination once a s.124 certifi-
cate has been issued. Neary
claimed s.63 of the ADT Act gave the
Tribunal the power to order release
of exempt documents if that was the
‘correct and preferable decision’.

Several previous ADT decisions
were cited in support of the s.63
power, with the Crown Solicitor claim-
ing they had been wrongly decided.
In response Member Britton noted
the issue had yet to be examined by
the Supreme Court but, in deciding
the ADT had jurisdiction, said:

16 These are, obviously, live issues which
have not been definitively resolved by a

superior court. The
decisions made previously
in Mangoplah and the
other cases cited have
persuasive force only for
other members of the
Tribunal. Nevertheless,
given that the decisions
have now developed into
a line of authority, and are
not mere isolated

instances of judicial activism, independent
Tribunal members may be expected to
give weight to the decisions preceding
their own, and to attempt, if appropriate in
the given cases to do so, to ensure
consistency of decision- making.

The Member added that in the
absence of binding authority it was in
the public interest to follow earlier
decisions. This would mean that in
the proper case the ADT could order
release of Cabinet documents.

Determination of facts
It was clear from the evidence the
documents sought by Neary were
Cabinet documents, covered by the
exemption. The agency and the ADT
both have a discretion under s.25 of
the FoI Act to release exempt
documents.

The ADT noted Neary’s search
for documents showing ‘…corrup-
tion in the signaling section of the
SRA in the 1980s’ but thought (with-
out examining the documents) that
as they were created in 1996 and
1997, and as the 1997 Press
Release by the Treasurer gave an
indication of their contents, which
suggested they were not flattering to
the SRA, then it was open to con-
clude they were not ‘…covering up
wrong-doing on the part of the SRA
at the same time as they were
exposing “creative accountancy” on
the part of the SRA…’ (para 28).

The Office of the Treasurer’s
decision was affirmed.

Comments
Were there any circumstances
where the ADT would order release
of Cabinet documents? Well yes,
Member Britton said:

30. It seems to me that if it were ‘on the
cards’ that the disclosure of certain
Cabinet documents would reveal some
sort of criminal conspiracy by Ministers or
publ ic servants, the ‘correct and
preferable decision’ would be to order the
disclosure of those documents. For an
example one only has to consider the
implications of Watergate in the history of
government in the United States. But
given the long-standing tradition of
Cabinet confidentiality and collective
responsibility, it will ordinarily be in the
public interest that Cabinet documents be
protected from disclosure.

How to show something is ‘on the
cards’ will be the trick for future
applicants.

[P.W.]
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