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This issue of FoI Review pres ents a col lec tion of arti cles that have been
pre vi ously pub lished. How ever, many read ers of this jour nal may have
missed or been unaware of their ini tial pub li ca tion. Each arti cle con trib -
utes some thing impor tant to our knowl edge or under stand ing of FoI.

Paul Monk in his arti cle ‘Breaking the Addic tion to Secrecy’ pres ents a
refresh ing case for the oper a tional ben e fits of a more open infor ma tion
regime. His argu ment for increased open ness occurs in the very area
most resorted to in order to jus tify increas ing lev els of secrecy, namely
stra te gic intel li gence. Monk argues that ‘past a cer tain very min i mal point, 
secrecy impedes the devel op ment of under stand ing, inhib its learn ing
and leads to enor mous waste of resources’. By eval u at ing the neces sity
for secrecy against the objec tives of stra te gic intel li gence, link ing it to his
own expe ri ences within the Defence Intel li gence Organi sa tion and using
the anal y sis devel oped by Treverton in ‘Re shaping National Intel li gence
for an Age of Infor ma tion’ Monk lays the ground work for a more effec tive
case for a greater level of open gov ern ment.

Monk’s arti cle like those by Terrill (FoI Review 87), Rob erts (FoI Review
96) and Vaughan (FoI Review 99) has the poten tial to invig o rate FoI anal y -
sis and to give those want ing to renew FoI more ana lyt i cal fire power. As
this issue goes to print Ron Fra ser will have just deliv ered his paper
‘Where to next with the FoI Act? The need for FoI renewal — dig ging in,
not giv ing up,’ at the Pub lic Law Week end in Can berra (most likely to be
pub lished in the Fed eral Law Review). Fra ser’s paper pulls together most
of the recent lit er a ture, aca demic and law reform, and con structs a use ful
blue print for the next gen er a tion of FoI leg is la tion in Aus tra lia. Fur ther -
more as a for mer Com mon wealth Attor ney-General’s offi cer he reminds
us on the out side of gov ern ment, as does Monk, that good gov er nance,
smart anal y sis and stra te gic intel li gence are not mutu ally exclu sive to
open gov ern ment.

I have included a reprint of Paola Totaro’s arti cle from the Syd ney Morn -
ing Her ald for two rea sons. First it is an excel lent user’s insight into how
frus trat ing FoI can be for a work ing jour nal ist or from a par lia men tary
oppo si tion’s per spec tive. There are not enough of these nar ra tives
recorded includ ing those from FoI offi cers frus trated by aim less trawl ing
expe di tions and volu mi nous requests by jour nal ists too lazy or para noid
to tar get their requests. Sec ondly Totaro’s arti cle cen tres on one of my
big gest bug bears at the moment, namely the cyn i cal infor ma tion man -
age ment prac tices of min is te rial advis ers and the cohorts of spin doc tors
plugged into the pub lic purse. See ‘Free dom of Infor ma tion and the deliv -
ery of dimin ish ing returns or how spin doc tors and jour nal ists have mis -
treated a vol a tile reform,’ in The Draw ing Board: An Aus tra lian Review of
Pub lic Affairs, Vol ume 3, Num ber 2: March 2002, 187–207 at
<http://www. econ.usyd.edu.au/drawingboard/>.

The find ings by the Sen ate Com mit tee into the Children Over board
Affair, and tales like those by Totaro, indi cate that the cyn i cal
 management of infor ma tion is being ele vated into a high art form rather
than indi ca tions that the democ racy game is being cor rupted. In a let ter to 
the Sunday Tasmanian on 3 March 2002, Dr Chung admit ted that as a
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Breaking the addic tion to secrecy: intel li gence for the
21st cen tury
One of the most per sis tent prob lems in con tem po rary
West ern democ ra cies is the over-classification by gov -
ern ments of the think ing pro cesses behind con tro ver sial
pol icy deci sions. Whether in Aus tra lia, the United States
or Brit ain, vir tual Chi nese walls are in place to shield gov -
ern ments against account abil ity, in both for eign and
domes tic affairs. Free dom of infor ma tion is an offi cial
piety, not a pub lic real ity. This has dam ag ing effects on
deci sion mak ing itself and on dem o cratic norms. Yet
gov ern ments seem addicted to secrecy and deeply
averse to trans par ency. This has to change.

Nowhere is the addic tion to secrecy more seri ous
than in the area of stra te gic intel li gence. It is as if the polar 
oppo site of eco nomic wis dom about pro tec tion ism and
free trade is dom i nant. Infor ma tion is so relent lessly pro -
tected that its cir cu la tion and the qual ity of its pro duc tion
are badly impeded. Cut ting down the ‘tar iff bar ri ers’,
how ever, threat ens many inter ests, makes many gov ern -
ment offi cials feel inse cure and all too eas ily gen er ates
para noia about the imag ined mon sters and ene mies
who lurk on the other side of those bar ri ers. Yet they must 
come down.

The case for keep ing secrecy to a min i mum is not
new. Like free trade the ory, it has been around for some
con sid er able time. It was Lord Acton — famous for his
remark that ‘All power cor rupts and abso lute power cor -
rupts abso lutely’ — who declared in the 19th cen tury,
‘Ev ery thing secret degen er ates, even the admin is tra tion
of jus tice; noth ing is safe that does not show how it can
bear dis cus sion and pub lic ity’. Yet, like the argu ment for
free trade, it has to be made again and again, against
entrenched oppo si tion. 

The Cold War trig gered a huge increase in the size
and extent of the Chi nese walls of secrecy in the West —
to say noth ing of the total i tar ian states. When it ended,
the Clinton admin is tra tion flirted with the idea of sub stan -
tially dis man tling them. On 30 April 1994, under Pub lic
Law 103-236, it cre ated the Com mis sion on Pro tecting
and Reducing Gov ern ment Secrecy. On 3 May 1997 the
Com mis sion issued its report. Its open ing sen tence was:
‘It is time for a new way of think ing about secrecy’. 

We should cre ate a new era of open ness to replace
‘the cul ture of secrecy … that we asso ci ate with Dulles

and Hoo ver’, it rec om mended. Not just because the dan -
ger had passed, but because secrecy had added to the
dan ger at the height of the Cold War and inhib ited
insights which might have brought it to an end sooner.1 In 
fact, decades before the Com mis sion did its work, a
series of US gov ern ment com mis sions with the high est
cre den tials had urged that secrecy be dras ti cally cur -
tailed. Yet none of them had any sub stan tial effect. The
quan tity and range of doc u ments being clas si fied con tin -
ued to grow. The Pen ta gon clas si fied lit er ally bil lions of
pages of mate rial, los ing all per spec tive on the ratio nale
for or con se quences of such clas si fi ca tion.

One of the most inter est ing cases of fruit less rec om -
men da tions for open ness is that of the Defence Sci ence
Board’s Spe cial Task Force on Secrecy in 1970, which
argued that secrecy ran directly coun ter to the nature of
the sci en tific research whose tech no log i cal work it
sought to con ceal. It argued that, all things con sid ered,
the US would be better off if it adopted, uni lat er ally if nec -
es sary, a pol icy of com plete open ness in all areas of infor -
ma tion. This task force was not com posed of naïve or
fel low-travelling ‘lib er als’. It included such nota ble cold
war riors and weap ons sci en tists as Edward Teller and
Jack Ruina of MIT. But their report was dis re garded —
and clas si fied ‘For Offi cial Use Only’. 

Unde terred by 50 years of spe cial ist ‘Canute’ com mis -
sions try ing to stem the tide of secrecy, Greg ory
Treverton has once more attempted to make the case for
cut ting down secrecy and devel op ing a cul ture of open -
ness.2 He is a senior con sul tant at RAND, with many
years expe ri ence in intel li gence and stra te gic pol icy
affairs in Wash ing ton. He argues that two flaws in tra di -
tional intel li gence work — exces sive secrecy and the dis -
con nect between the worlds of intel li gence anal y sis and
pol icy mak ing — must be over come in the 21st cen tury.
They can only be over come, he believes, by sys tem atic
over haul ing of the way both anal y sis and pol icy-making
are done. And open ness will be the key to the par a digm
shift.

With the extraor di nary super-abundance of infor ma -
tion and the rapid ity of the changes in its con fig u ra tions
in the world we now live in, the prac tices of secrecy, com -
part men tali sation and the sep a ra tion of intel li gence from
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com mu ni ca tions adviser and head of the Tasmanian
Media Office under the pre vi ous State Lib eral Gov ern -
ment, she both directly and indi rectly played an impor -
tant role in decid ing what to do with var i ous FoI requests.
She played this active role despite the leg is la tion spe cif i -
cally only allow ing author ised FoI offi cers, appointed via
the Gov ern ment Gazette, to make such deci sions within
the word ing of the Act and tak ing into account the pub lic
inter est.

There is a fun da men tal dif fer ence between seek ing
expert pub lic rela tions advice on how best to sell the idea 
of a multi-million dol lar pro ject (such as changes to a
chil dren’s deten tion cen tre and the build ing of a new
prison) in con trast to allow ing a PR strat egy to deter mine

the pub lic avail abil ity of infor ma tion about the size, scale
or even exis tence of the pro ject. There is a sim i lar dif fer -
ence in let ting a media unit know, after the deci sion is
made, that an oppo si tion MP will be given cer tain infor -
ma tion under FoI and the delib er ate inclu sion of the spin
doc tors in decid ing whether to release any infor ma tion
and the tim ing of that release.

Ear lier this year the Bracks Gov ern ment in Vic to ria,
respond ing to sim i lar claims of inter ven tion by gov ern -
ment media advis ers in the deter mi na tion of FoI
requests, pro posed issu ing guide lines to for ma lise the
prac tice. As Totaro indi cates this type of infor mal or for -
mal manip u la tion of the pro cess under mines the very
effi cacy of FoI leg is la tion.

Rick Snell



pol icy have become hin drances to clear and crit i cal
think ing, Treverton writes. He seems unaware that this
has long been so, but he is clear that it is more true than
ever and that, in con se quence, a fun da men tal reshap ing
of intel li gence insti tu tions is called for. Above all, intel li -
gence offi cers need to be directly in touch with the best
think ers in the world out side their organi sa tions. They
need to seek out both experts with infor ma tion they lack
and infor ma tion bro kers who can assist them in com plex
pro cesses of anal y sis.

‘Con ceiving of intel li gence as infor ma tion, not just
secrets, would begin to pro vide argu ments for new pri or -
i ties and for reshaped insti tu tions’, Treverton writes.
‘Sadly, intel li gence has been mov ing in exactly the oppo -
site direc tion. For instance, the intel li gence com mu nity
cre ated the Com mu nity Open Source Pro gram Office
(COSPO) as a focal point for inno va tion in using open
sources, but by the late 1990s COSPO was … wound
down, as intel li gence returned to a pre oc cu pa tion with
secrets.’3 

This is the old addic tion kick ing in. Its effect is to cut
intel li gence ana lysts off from much that is going on. ‘At
the NIC (National Intel li gence Coun cil)’, Treverton
remarks drily, ‘we used to quip that if aca dem ics some -
times did better than intel li gence ana lysts, it was
because [they] were n’t denied access to open sources!’
Trapped inside their world of secret chan nels and clas si -
fied com part ments, intel li gence offi cers too eas ily suc -
cumb to the illu sion that, if some thing does n’t come
through those chan nels, ‘it does n’t exist’ and if it’s not in
their com part ment then it’s not their respon si bil ity. ‘For
instance, CIA ana lysts can do com pe tent assess ments
of par tic u lar indus trial sec tors in given for eign coun tries.
Yet, alas, they usu ally do so in igno rance of what Wall
Street or other pri vate sec tor ana lysts are doing, some -
times better.’4

A clas sic case his tory which shows the need for the
changes Treverton calls for is that of the intel li gence fail -
ures before the Mex i can peso cri sis in 1994. His story
cor rob o rates Paul Krugman’s anal y sis a year before the
cri sis.5 ‘As the storm clouds gath ered around Mex ico’s
finances dur ing 1994’, Treverton relates, ‘in tel li gence
had begun pay ing more atten tion’, but for the most part
its warn ings were ‘never very sharply etched and so were 
dis missed by Trea sury’, where the pre vail ing view was
that Mex ico could and would ride out the pres sure it was
under, with out under go ing a cur rency deval u a tion.

An excep tion was the National Intel li gence Coun cil’s
senior offi cer for warn ings, who mon i tored open source
infor ma tion about the rapid deple tion of Mex ico’s for eign
exchange reserves in its efforts to prop up the peso and
talked to the minor ity of Wall Street ana lysts who were
bear ish on Mex ico. She warned, in early 1994, that Mex -
ico would be forced to devalue the peso. As Treverton
emphasises, ‘[her] strength was that she reached out to
(the Wall Street scep tics); she broke out of the iso la tion
that was — and is — all too char ac ter is tic of Amer i can
intel li gence.’6 The ‘os ten si ble experts mostly dis missed
her’, but she was right. 

As it hap pens, ‘nei ther [her] argu ments nor those of
her crit ics depended on secrets. The infor ma tion was
there. The art lay in inter pret ing and pro ject ing it …
Mind-sets mat tered more than secrets.’7 This is where
Treverton might have driven home his under ly ing point
more pow er fully than he did. For the truth is, mind-sets
always mat ter more than secrets. Mind-sets are the fil ters

through which secrets, like any other infor ma tion, must
pass en route to the mak ing of a pol icy deci sion. Yet they
remain for the most part invis i ble or unex am ined. 

The prac tice of secrecy helps keep the mind-sets of
intel li gence ana lysts and pol icy mak ers invis i ble. It is not
the only thing which does so, of course. For human
beings, of their nature, are prone to cog ni tive biases and
blindspots which viti ate their think ing whether or not they
are shut up in a world of secrets and clas si fi ca tion. The
point is that that sort of con fine ment — and the con ceits
which go with it — tends to increase the like li hood of
such things going unde tected and uncor rected. Secrecy 
in regard to infor ma tion turns pol icy mak ers into mod ern
day alche mists or astrol o gers: prac ti tio ners of a secret
art based on eso teric knowl edge. It was Fran cis Bacon
who wrote 400 years ago of such eso ter ic
pseudo-sciences that they were ‘full of error and van ity’
which were veiled and con cealed ‘to save the credit of
impos tures’.8 

The quest for sound pol icy must go via the search for a 
rig or ous test ing of assump tions and mind-sets, rather
than a search for and a tena cious keep ing of secrets. As
Treverton remarks, ‘Of ten lines of anal y sis or of pol icy are 
based on half-buried assump tions. To coun ter this ten -
dency, intel li gence would need to inter ro gate pol icy
about its assump tions or mind-sets, then try to val i date or 
discredit the assump tions’.9 This rarely hap pens, because
pol icy mak ers sel dom encour age it and often actively dis -
cour age it. More over, lines of inquiry which would be use ful
in chal leng ing such assump tions and mind-sets con -
ducted out side the clas si fied world are often entirely
over looked.

The first thing to change is the per cep tion that ‘in tel li -
gence’ con sists of ‘prod ucts’ — clas si fied pieces of
paper or firewalled data on com puter screens. Such
things, as Treverton points out, ‘are only inputs. The out -
put of intel li gence is better under stand ings in the heads
of peo ple who must decide or act.’10 It fol lows from this
that the nature of under stand ing itself must be a pri mary
focus of the intel li gence craft. 

It fol lows, fur ther, that the pol icy mak ers, even more
than the intel li gence ana lysts, need to develop the skills
of mak ing their assump tions explicit and open ing them
up for crit i cal exam i na tion. The corrigibility (the open -
ness to test ing and cor rec tion) of beliefs and mind-sets
then becomes the car di nal vir tue of intel li gence anal y sis
and pol icy mak ing prac tice. Seeking the means to make
this pos si ble is epistemic lead er ship — lead er ship com -
mit ted to the integ rity of think ing.

Incor ri gi bil ity is the car di nal sin of both intel li gence
and pol icy prac ti tio ners. It is the stock in trade of syco -
phants who gather around ruth less lead ers, rein forc ing
their van ity and their mis placed con fi dence in their own
judge ment. This does any leader a dis ser vice, because
unwill ing ness to learn, not lack of vital secrets, is the
great est source of stra te gic error. Such unwill ing ness
often leads to sup pres sion of infor ma tion which would
expose errors of judge ment.

For decades now, stan dard intel li gence train ing man -
u als have described what is called the intel li gence cycle.
It con sists of four stages: direc tion, col lec tion, anal y sis
and dis sem i na tion. The pol icy mak ers give direc tion as
to what they want to know about. It is col lected by spies,
sat el lites and elec tronic sur veil lance. It is ana lysed in the
light of pol icy con cerns and then dis sem i nated to those
need ing to act. 

Number 101, October 2002

  Freedom of Information Review 43  



Treverton argues that things are mess ier and more
com plex than this. This is true enough. The real key to the 
mat ter, though, is that the fifth stage in the intel li gence
cycle is always omit ted. In between dis sem i na tion and
(new) direc tion the cycle should show learn ing. But it
never does. This is a remark able indi ca tion of the vir tu ally 
uni ver sal blind ness to the hap haz ard and costly ways in
which learn ing takes place in intel li gence and pol icy
organi sa tions — where it takes place at all. Clearly, it is
taken as given that intel li gence in some way mod i fies
under stand ing and there fore makes stra te gic adjust -
ment pos si ble. But just how under stand ing is mod i fied is
not in the pic ture. Secrecy serves to ensure that it never
will be. Yet learn ing is the abso lutely cru cial stage in the
cycle. 

The argu ment against the cul ture of secrecy is, there -
fore, a severely prac ti cal one. Past a cer tain very min i mal
point, secrecy impedes the devel op ment of under stand -
ing, inhib its learn ing and leads to enor mous waste of
resources, in the form of use less or unused intel li gence
‘prod ucts’. The argu ment for open ness is that it is nec es -
sary in a world of com plex ity, in which there is a super flu -
ity, not a scar city of infor ma tion; and nec es sary just in so
far as one wants effec tive, cor ri gi ble and respon si ble pol -
icy mak ing. 

Treverton sug gests five steps be taken, by way of
cross ing the doc trinal Rubicon and break ing the addic -
tion to secrecy. First, posi tion the intel li gence anal y sis
cen tres as close as pos si ble phys i cally to the pol -
icy-making cen tres. Sec ond, open the intel li gence agen -
cies to real experts, giv ing inte gra tion of anal y sis pri or ity
over cum ber some secu rity require ments. Third, reshape
intel li gence agen cies to lead the open source rev o lu tion,
instead of leav ing them on their secret islands to become
cog ni tive dodos. Fourth, ensure that intel li gence ana -
lysts are dis patched out into places where seri ous think -
ing takes place, rather than being cor ralled in ‘se cure’
clois ters. Fifth, con duct sub stan tial exper i ments in how
best to make pol icy assump tions or mind-sets explicit
and cor ri gi ble.

These are excel lent and, of course, rad i cal sug ges -
tions. Treverton, though, is a prag matic indi vid ual. ‘Any
effort at seri ous reform’, he acknowl edges, ‘must search
for points of lever age’.11 And such points can be obsti -
nately defended. Just how much resis tance there is to
even the sim plest and most prac ti cal of steps he dis cov -
ered when the CIA required that he delete from his book
a story about an unclas si fied NIC pro ject, which he
wanted to pub lish in order to get some pub lic rec og ni tion 
of good intel li gence work. He had told him self, when he
first joined the NIC, that ‘I should stay only as long as I
could con tinue to laugh at the pecu liar i ties of the CIA cul -
ture, such as clas si fy ing my sched ule’. The cen sor ship of 
his ‘un clas si fied’ NIC pro ject made him stop laugh ing. 

Not long before I left the world of secret intel li gence
myself, I had an expe ri ence rather more tell ing than
Treverton’s. I was head of China anal y sis at the Defence
Intel li gence Organi sa tion (DIO) and had, at my own ini -
tia tive, devel oped an excel lent rap port with Bill Overholt,
then head of Asia research for Bankers’ Trust, Hong
Kong. Dia logue with him about Asian affairs was more
enlight en ing than the great bulk of clas si fied infor ma tion
that came across my desk. Just as the dia logue was get -
ting places, how ever, my DIO divi sion head told me that I
must cease my com mu ni ca tions with him, because he
was ‘not secu rity cleared’. 

That I was not send ing Bill any clas si fied infor ma tion
seemed to be irrel e vant. That he had one of the fin est
icon o clas tic minds in the Asia anal y sis world meant noth -
ing to my benighted bureau cratic boss. When I pointed
out that Bill had better access all around the Pacific rim,
from Beijing and Tokyo to Wash ing ton, than any one in
the DIO, the divi sion head merely repeated, like a man tra, 
that he was not secu rity cleared. The instruc tion stood.
Like Treverton, I stopped laugh ing and, not long after -
wards, left the DIO. It is not enough to laugh at the pathol -
o gies of the secret world. We need to reform it.

PAUL MONK
Paul Monk is a principal with Austhink, a Melbourne-based research,

training and consulting group.

Austhink assists organi sa tions and indi vid u als to think more effec tively.
It spe cial ises in crit i cal think ing, with par tic u lar focus on argu ment map -
ping, the use of soft ware-supported graph i cal tech niques to enhance
the mind’s capac ity to pro cess com plex rea son ing on any issue. Dr
Monk’s essays appear fre quently in the Fri day ReView sup ple ment of
the Aus tra lian Finan cial Review and in Quad rant. A web site of his writ -
ings can be found at <http://www.austhink.org/monk/>.

This arti cle first appeared in the Aus tra lian Finan cial Review, 1 March
2002.
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Access and Pri vacy in Can ada
Devel op ments from Sep tem ber 2001 to August 2002

Introduction

This report will sum ma rise the main devel op ments that
have taken place in access to infor ma tion and pri vacy of
per sonal infor ma tion in all Cana dian juris dic tions dur ing
the period from Sep tem ber 2001 to August 2002.

In Can ada, there are two fed eral (Cana dian) over sight
regimes — one for access and one for pri vacy. There are
also over sight regimes within each of the coun try’s ten
prov inces and three ter ri to ries. Broadly speak ing, the
two fed eral regimes have access and pri vacy respon si -
bil i ties with regard to fed eral gov ern ment depart ments
and pub lic bod ies. Access to and pri vacy of the infor ma -
tion held by other insti tu tions, includ ing local gov ern -
ments, is gen er ally admin is tered through the pro vin cial
or ter ri to rial regimes.

The excep tion is the power granted to the fed eral Pri -
vacy Com mis sioner, who, since the pas sage of the Pro -
tec tion of Per sonal Infor ma tion and Elec tronic
Doc u ments Act (PIPEDA) ,  has over sight over
cross-border and inter pro vin cial exchange of per sonal
infor ma tion, as well as per sonal infor ma tion held by fed -
er ally-regulated busi nesses. As of 2004, this over sight
will extend to all busi nesses in the pri vate sec tor, except
where prov inces have their own leg is la tion in place to
cover pri vacy in this sec tor.

As a result, many prov inces have recently passed or
are start ing to intro duce their own pri vate sec tor pri vacy
laws. These laws have begun to inter act with the access
laws in each of the prov inces, and have in some cases
prompted prov inces to pass access leg is la tion where
there was none before. While cer tain juris dic tional issues 
have yet to be tested, par tic u larly with regard to the ter ri -
to ries, a clear trend towards pri vacy is start ing to be a fac -
tor in access cir cles across the coun try.

Legislative developments
Pub lic sec tor
In June 2002, the 20-year review of the fed eral Access to
Infor ma tion Act took place. It was con ducted by a spe cial
Access to Infor ma tion Review Task Force, com posed of
appointed senior gov ern ment offi cials and a body of out -
side advis ers, rather than by a Stand ing Com mit tee of the 
Par lia ment. After 18 months of eval u a tion, the Task Force
released a report con clud ing that the Act itself is basi cally 
‘sound’, but is fac ing some sys temic chal lenges to its
imple men ta tion.

The report con tained 139 rec om men da tions, which
focused on increas ing the capac ity of access offi cials to
respond to requests and build ing a ‘cul ture of access’
within the gov ern ment and pub lic ser vice. These rec om -
men da tions included a more user-friendly access
request sys tem, com pre hen sive train ing for access offi -
cers, rou tine release of doc u ments rather than a ‘re ac -
tive’ access struc ture, and improved resources, such as
a ‘pool’ of con tract access pro fes sion als that could be
used when demand for doc u ments is high.

There were also some changes pro posed to the leg is -
la tion itself, includ ing:
• the intro duc tion of a set of ‘cri te ria’ to deter mine what

insti tu tions should be governed by the Act;

• the routing of appealed Infor ma tion Commis sioner
recom men da tions to parlia men tary review rather than
judi cial review;

• the appoint ment of a retired judge to handle an access 
complaint against the Infor ma tion Commis sioner
when ever one arises;

• the creation of an exemp tion for notes made by public
servants for their own use;

• the inclu sion of Cabinet confi dences in the Act (with
protec tion by a manda tory class exemp tion);

• a clar i fi ca tion that would protect third party infor ma -
tion concerning crit ical public infra struc ture that is
provided to the govern ment;

• the intro duc tion of a discre tion for the head of a public
body to refuse to disclose infor ma tion that would
endanger an indi vid ual’s phys ical or mental health,
safety and/or ‘human dignity’;

• the addi tion of ‘con sumer protec tion’ as a factor to
consider when deter mining if the third party infor ma -
tion exemp tion can be used;

• the intro duc tion of a discre tion to allow the disclo sure
of reports-in-progress to be delayed until their
comple tion (within reason able time limits);

• the intro duc tion of a discre tion to refuse disclo sure of
records that could ‘damage or inter fere with’ cultural
and heri tage sites, including those sacred to aborig -
inal people;

• a require ment that access requests must refer to a
specific subject matter or specific records;

• the intro duc tion of a discre tion to refuse to fulfill ‘friv o -
lous, vexa tious or abusive’ requests;

• a raise of the general fees for access requests to $10,
with the intro duc tion of an hourly rate to be charged
for non-commercial searches that exceed five hours of 
prep a ra tion time or 100 pages;

• the intro duc tion of a provi sion allowing different
depart ments to aggre gate requests that come from
the same requester or treat the same topic;

• the addi tion of a clause requiring insti tu tions to make a 
‘rea son able effort’ to assist requesters with their
search and offer them an oppor tu nity to refor mu late
their request if it is consid ered ‘friv o lous, vexa tious or
abusive’;

• the addi tion of public and insti tu tional educa tion
about the Act to the Infor ma tion Commis sioner’s
mandate;

• the addi tion of an Infor ma tion Commis sioner power to
conduct assess ments of insti tu tional prac tices where
they are having an effect on compli ance with the Act;

• the intro duc tion of a 90-day comple tion period for
Infor ma tion Commis sioner inves ti ga tions;

• the right of legal repre sen ta tion for witnesses testi -
fying under oath;

• the exten sion of the Infor ma tion Commis sioner’s duty
to give notice to the head of any insti tu tion under
inves ti ga tion;

• a long-term move towards order-making powers for
the Infor ma tion Commis sioner (who currently holds
ombuds man-like powers).
The Infor ma tion Com mis sioner, John Reid, released

an ini tial state ment in response to the report indi cat ing
his ‘dis ap point ment’ at the task force’s focus on ease of
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access man age ment for gov ern ment depart ments rather 
than on ease of user access to the sys tem. His state ment
also rec om mended that the task force report be turned
over to a Par lia men tary com mit tee. The Infor ma tion
Com mis sioner will be issu ing a detailed response to the
report later in 2002.*

An ad hoc group of back bench MPs also formed their
own all-party Com mit tee to review the access to infor ma -
tion leg is la tion, and released a report on their find ings in
Novem ber 2001, after five months of study. This report
rec om mended that:
• a parlia men tary committee be estab lished to review

the task force find ings;
• the Prime Minister issue a direc tive of effec tive access

response to all depart ments;
• the Act be amended to require routine disclo sure of

docu ments after the passage of 30 years, and that this
disclo sure not be subject to the usual exemp tions
(except for an appli ca tion for an excep tion that could
be made to the Infor ma tion Commis sioner);

• on-line and web media be increas ingly used for
dissem i na tion of docu ments;

• the Act be amended to include all insti tu tions that are
publicly funded or controlled, estab lished by Parlia -
ment, or which perform a public func tion (with the
excep tion of the judi ciary and the offices of sena tors
and MPs). This would expand its scope to Crown
corpo ra tions and other ‘emerging forms’ of public
enter prise, as well as the House of Commons, Senate
and Library of Parlia ment;

• the section of the Act protecting confi den ti ality of
Cabinet records be repealed, and replaced by an
injury-based exemp tion that could be invoked for a
15-year period;

• the sections of the Act protecting priv i leged docu -
ments and those pertaining to federal–provin cial rela -
tions be narrowed in scope;

• the offices of the federal Privacy Commis sioner and
Infor ma tion Commis sioner be combined;

• the Act be reviewed by Parlia ment every five years.
None of these rec om men da tions were incor po rated

into the Task Force report, with the excep tion of the rec -
om men da tion to include the House of Com mons, Sen -
ate and Par lia men tary library in the scope of the Act.

In August 2002, Prime Min is ter Jean Chrétien
announced that he was con sid er ing extend ing the Act to
cover Crown cor po ra tions and would prob a bly incor po -
rate this pro posal into the next Par lia men tary ses sion’s
Throne Speech or the intro duc tion of an amend ment bill.

Other
Anti-Terrorism Act: This Act was pro claimed in force on 18 
Decem ber  2001, and per mits the Attor ney Gen eral to
issue con fi den ti al ity cer tif i cates to exclude records from
the Access to Infor ma tion Act and ter mi nate any related
inves ti ga tions by the Infor ma tion Com mis sioner. These
cer tif i cates can be issued at the Attor ney Gen eral’s dis -
cre tion if in his or her opin ion, there is a mat ter of pub lic
secu rity involved.

Pro ceeds of Crime (Money Laun dering) Act: This Act
was amended and the amend ments were pro claimed in
force on 14 June 2001. The amend ments broad ened the
pow ers of police inves ti ga tors to seize doc u ments where

they ‘rea son able grounds’ to believe that offences relat -
ing to money laun der ing and ter ror ist financ ing are being 
com mit ted.

Significant investigations

Def i ni tion of per sonal infor ma tion
File 3100-1469/001: A rep re sen ta tive of an employee
asso ci a tion asked the National Research Coun cil of Can -
ada for infor ma tion about indi vid u als who received per -
for mance bonuses dur ing the year 2000. The Coun cil
refused on the grounds that this qual i fied as ‘per sonal
infor ma tion’ under the Access to Infor ma tion Act. The
Com mis sioner’s inves ti ga tion revealed that there were
two types of bonuses given at the Coun cil — one based
on reg u lar per for mance rat ings, and another dis cre tion -
ary type that could be bestowed on indi vid u als or teams
by the senior man ag ers and an inter nal awards com mit -
tee. The Com mis sioner con cluded that only the names of 
recip i ents of the first type of bonus con sti tuted per sonal
infor ma tion, since their bonuses were more of an ‘en ti tle -
ment.’ He rec om mended their release and the Coun cil
com plied.

File 3100-13765/001: A law yer rep re sent ing a pilot’s
widow requested from the Trans por ta tion Safety Board
both the tapes and tran scripts of the mid-air col li sion that
had killed the pilot. The Board responded that these con -
sti tuted the per sonal infor ma tion of pilots and air traf fic
con trol lers, and sought con sent from other per sons
whose voices were on the tape for dis clo sure. Only one
of them granted this con sent, and so only the por tions
with this voice and that of the dead pilot on it were
released. The Com mis sioner found that radio com mu ni -
ca tions made over an open chan nel for the pur pose of
oper at ing an air craft did not con sti tute per sonal infor ma -
tion, and rec om mended that the tran script of these com -
mu ni ca tions be released. He then found that the flight
tapes had been recorded with the pos si ble pur pose of
dis clo sure in mind, for exam ple in the event of an acci -
dent inves ti ga tion, and there fore were not eli gi ble for
exemp tion under the fed eral Pri vacy Act. He rec om -
mended full dis clo sure, and the Board refused. The
Com mis sioner has sought leave to appeal to the Fed eral
Court.

Pro tec tion of com mer cial inter ests and third party con fi -
den tial sub mis sions
File 3100-13256/001: A researcher requested doc u -
ments from Nat u ral Resources Can ada per tain ing to a
bid by Atomic Energy of Can ada Limited (AECL) to sell
nuclear reac tors to Tur key. These doc u ments included a
cri tique of an envi ron men tal assess ment pre pared as
part of the bid, and access to it was refused on the basis
that it was infor ma tion sup plied by a third party in con fi -
dence, and dis clo sure of it would prej u dice AECL’s com -
pet i tive posi tion. Dur ing the inves ti ga tion, it came to light
that Tur key had in fact already decided not to pur chase
the reac tor from AECL, and the doc u ment was then vol -
un tarily released.

File 3100-15106/001: A requester involved in try ing to
track sto len vehi cles asked Sta tis tics Can ada for infor -
ma tion on how many vehi cles in Can ada are reg is tered in 
more than one prov ince. Sta tis tics Can ada refused on
the basis that the pro vin cial and ter ri to rial motor vehi cle
reg is tra tion files had been pro vided in con fi dence. The
requester argued that the infor ma tion he was ask ing for
was a sta tis ti cal anal y sis pre pared in reli ance on those

*Edi tor’s Note: The Cana dian Infor ma tion Com mis sioner has now
released a sub stan tive and crit i cal response to the Task Force Report.
That response can be found at <www.infocom.gc.ca>
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files, not the files them selves. The Com mis sioner agreed
with the requester, and Sta tis tics Can ada recon sid ered
its stance and released the spe cific sta tis tics the
requester was seek ing. The Com mis sioner emphasised
in his rec om men da tion that the exemp tions for mate ri als
sup plied by a third party in con fi dence can not be
extended to cover doc u ments pre pared in reli ance on
those mate ri als.

File 3100-13546/001: A cor po ra tion requested a copy
of the agree ment between the Can ada Cus toms and
Rev e nue Agency and the Can ada Post Cor po ra tion con -
cern ing the pro cess ing of inter na tional mail. The Agency
dis closed por tions of the agree ment, but with held the
rest on the basis that the requester was act ing on behalf
of United Par cel Ser vice (UPS), a com pet i tor of the Can -
ada Post Cor po ra tion. They alleged that the infor ma tion
was being sought to form part of an unfair com pe ti tion
chal lenge under Chap ter 11 of the North Amer i can Free
Trade Agree ment (NAFTA). The requester said that since
the Cus toms Act does not autho rize the Agency to go to
com pet i tive ten der for the deliv ery of inter na tional mail,
UPS could not be con sid ered a com pet i tor of the Can ada 
Post Cor po ra tion for this ser vice. The Com mis sioner
found that only the por tions of the agree ment deal ing
with how the Can ada Post Cor po ra tion’s finan cial com -
pen sa tion is cal cu lated could be with held, since knowl -
edge of this could ben e fit a com pany inter ested in
pro vid ing other ser vices to the Agency. The par ties
accepted this con clu sion.

Law enforcement exemptions
File 3100-15873/001: A tele vi sion pro ducer requested
the records of the Royal Cana dian Mounted Police
(RCMP) about a 1985 visit by for mer Amer i can Pres i dent
Ron ald Rea gan to Qué bec City. The RCMP with held the
infor ma tion on the basis that it related to law ful inves ti ga -
tions and/or was infor ma tion that could be used to facil i -
tate the com mis sion of an offence. The Com mis sioner’s
inves ti ga tion revealed that the records had in actu al ity
been trans ferred to the National Archives sev eral years
pre vi ously, and the RCMP had not reviewed them, as
required by the Access to Infor ma tion Act, before mak ing
its deci sion con cern ing dis clo sure. The Com mis sioner
con cluded that the records were now in the cus tody of
the Archives and the request should be re-directed there. 
The RCMP refunded the requester’s fee.

File 3100-14856/001: A request was made for cop ies
of the pol i cies and pro ce dures man ual used by offi cials
of the Can ada Cus toms and Rev e nue Agency to make a
deter mi na tion of non-resident and deemed-resident sta -
tus for income tax cal cu la tions. The Agency dis closed
por tions of the man ual, but with held the rest on the
grounds that it would inter fere with enforce ment of the
Income Tax Act. The requester said that he could not ade -
quately arrange his tax affairs if the actual pro ce dures
used by the Agency to eval u ate his return were kept
secret, and expressed con cern that the ‘rules’ were
being left too much to the Agency’s dis cre tion. The Com -
mis sioner rec om mended that most of the man ual be
released, but allowed the exemp tion of the por tions relat -
ing to income thresh olds that guide the Agency’s
enforce ment actions to stand.

Cab i net con fi dences
File 3100-13828/001: The fed eral gov ern ment’s dep uty
min is ters are enti tled to a ben e fit known as the Spe cial

Retire ment Allow ance, which dou bles ordi nary pen sion
entitlements for years of ser vice to a max i mum of ten
years. A retired dep uty min is ter who did not receive this
allow ance requested access to the Privy Coun cil Office’s
enti tle ment require ments to find out why he had not qual -
i fied. The Office pro vided some gen eral back ground
infor ma tion, but refused to dis close the exact guide lines
for the allow ance that the Trea sury Board had approved
sev eral years pre vi ously, on the grounds that it was a
Cab i net con fi dence. The Office’s posi tion is that its Clerk
is the sole arbi ter of what con sti tutes a Cab i net con fi -
dence, and any mate ri als the Clerk cer ti fies as such are
exempt. The Com mis sioner found that in this case, the
with held doc u ment related to a pub licly-announced
Cab i net deci sion, and had even been shown to other
indi vid u als who were ben e fi cia ries of the allow ance upon 
request, and there fore it did not qual ify as a Cab i net con -
fi dence. He added that even if it did, the pre vi ous shar ing
of this doc u ment had effec tively waived any priv i lege
attached to it, and he rec om mended that the Privy Coun -
cil Office keep in mind its pow ers to waive Cab i net priv i -
lege for mat ters that con cern the pub lic inter est. The
Prime Min is ter refused to accept the Com mis sioner’s
rec om men da tions or release the doc u ment. The Com -
mis sioner has sought leave to appeal to the Fed eral
Court.

Fee charges

File 3100-16210/001: A requester asked for cop ies of all
clas si fi ca tion and staff ing requests pro cessed by the
Immi gra tion and Ref u gee Board’s human resources
depart ment between the begin ning of 1998 and the mid -
dle of 2001. The Board informed the requester that the
fee for pro cess ing this request would total $6530, with
$3265 of it to be paid in advance as a deposit. The
requester opined that ful fill ment of the request would not
take the pro jected 658 hours of search time because of
the Board’s elec tronic data base. The Com mis sioner’s
inves ti ga tion helped to clar ify more pre cisely which doc -
u ments the requester was seek ing, and this led to a
re-evaluation of the request search time that reduced it to
11 hours and a $60 fee.

File 3100-16426/001: An access researcher made a
request to Human Resources Devel op ment Can ada for
cer tain data ele ments from its ATIPflow sys tem, a data -
base pro gram used by many depart ments to track
access requests. The soft ware did not have the capac ity
to gen er ate a report of the ele ments requested by the
researcher, and there fore a man ual search fee of $1250
was assessed. The researcher tele phoned the pres i dent
of the com pany that pro duces ATIPflow, and nego ti ated
an infor mal deal whereby the com pany would develop
this capac ity for the soft ware and the requester would
him self donate the $3000 the imple men ta tion would cost
out of his own pocket. How ever, the com pany later with -
drew from the deal under what the requester alleged was
pres sure by Human Resources Devel op ment Can ada,
which argued that this soft ware capac ity was not needed
for their day-to-day oper a tional require ments and there -
fore there was no obli ga tion for them to install it. Upon
inquiry, the Com mis sioner found that there was a more
con ve nient way to gen er ate the infor ma tion requested
with the exist ing soft ware, and this re-assessment
reduced the request fee to $60, which the requester paid.
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Court decisions

Def er ence to the Com mis sioner’s find ings/min is te rial
dis cre tion to refuse dis clo sure

Can ada (Infor ma tion Com mis sioner) and TeleZone Inc v
Can ada (Min is ter of Indus try) 2001 FCA 254, Court File
Nos. A-824-99 and A-832-99: TeleZone requested infor -
ma tion about Indus try Can ada’s deci sion-making pro -
cess in grant ing a license to pro vide wire less tele phone
ser vices. The request was refused on the grounds that
such infor ma tion con sti tuted ‘ad vice and rec om men da -
tions’ under the Access to Infor ma tion Act. The Com mis -
sioner inves ti gated and rec om mended dis clo sure of the
major ity of the infor ma tion requested. Indus try Can ada
released some of the infor ma tion, but con tin ued to with -
hold a doc u ment out lin ing how selec tion cri te ria were
weighted. The Com mis sioner and TeleZone applied for a
judi cial review of the con tin u ing refusal to dis close, but
the appli ca tion was dis missed by the Fed eral Court.
They appealed that deci sion to the Fed eral Court of
Appeal, which again dis missed the appli ca tion, say ing
that Indus try Can ada’s refusal to dis close the doc u ment
was not an unlaw ful exer cise of dis cre tion.

The Court upheld the min is te rial dis cre tion granted by
stat ute, but found that the Com mis sioner is not owed def -
er ence by the courts. It opined that the courts can dif fer
from the Com mis sioner on ques tions of both law and
mixed law and fact, with out hav ing to find the Com mis -
sioner’s con clu sions unrea son able in order to do so.
This judg ment was given on 29 August 2001, and the
Com mis sioner has since sought leave to appeal to the
Supreme Court of Can ada.

Can ada (Infor ma tion Com mis sioner) v Can ada (Indus -
try Can ada) 2001 FCA 253, Court File No. A-43-00: This
was a com pan ion suit to the one out lined above, involv -
ing some of the same requested doc u ments. It estab -
lished that the Access to Infor ma tion Act require ment for
a pub lic body to pro vide reverse onus proof that it qual i -
fies for an exemp tion from dis clos ing infor ma tion does
not apply to a Min is ter exer cis ing his or her dis cre tion to
refuse dis clo sure. This deci sion was also handed down
on 29 August 2001, and the Com mis sioner has again
sought leave to appeal to the Supreme Court of Can ada.

Deemed refus als/exten sion of response time lim its

Attor ney Gen eral of Can ada and Janice Cochrane v Can -
ada (Infor ma tion Com mis sioner of Can ada) 2002 FCT
136, Court File Nos. T-2276-00 and T-2358-00: A
requester sought access to records related to the Immi -
grant Inves tor Pro gram admin is tered by Cit i zen ship and
Immi gra tion Can ada. Cit i zen ship and Immi gra tion Can -
ada used a pro vi sion gov ern ing excep tion ally large
requests under the Access to Infor ma tion Act in s.9(1)(a)
to extend the time limit for response to three years
instead of the usual 30 days. In order to do this, all the
requester’s sep a rate requests were grouped together
and con sid ered as one. Upon inves ti ga tion, the Com mis -
sioner inter preted this invo ca tion of s.9(1)(a) as a
deemed refusal to pro duce the records. He began a new
inves ti ga tion based on this inter pre ta tion, dur ing which
he issued an inves ti ga tion-based order for pro duc tion of
the records. Cit i zen ship and Immi gra tion Can ada chal -
lenged the Com mis sioner’s inter pre ta tion in the Fed eral
Court and won, with the court find ing that even if s.
9(1)(a) had been improp erly invoked, the Com mis sioner
could not treat it as a deemed refusal. The court

con cluded that the Com mis sioner there fore had no juris -
dic tion to begin a new inves ti ga tion or order dis clo sure of 
the related doc u ments. The Com mis sioner has
appealed this deci sion to the Fed eral Court of Appeal.

Def i ni tion of per sonal infor ma tion
Can ada (Infor ma tion Com mis sioner) v Can ada (Cana -
dian Cul tural Prop erty Export Review Board) 2001 FCT
1054, Court File No. T-785-00: A requester asked for
records of a tax credit request made to the Cana dian Cul -
tural Prop erty Export Review Board in con nec tion with a
dona tion of archives and mem o ra bilia by Mel Lastman,
the cur rent mayor of Toronto. Although Mr Lastman had
already pub licly dis closed the infor ma tion in the records,
the Board refused to pro vide the doc u ments on the
grounds that they con tained per sonal infor ma tion. The
Com mis sioner rec om mended dis clo sure on the basis of
the excep tion to the per sonal infor ma tion exemp tion in
the Access to Infor ma tion Act for infor ma tion related to a
dis cre tion ary ben e fit of a finan cial nature. The mat ter pro -
ceeded to the Fed eral Court, which upheld the Com mis -
sioner’s find ing. The Board appealed to the Fed eral
Court of Appeal in Octo ber 2001 and also filed a motion
for the stay of the pre vi ous court deci sion. The Fed eral
Court of Appeal turned down the motion, and the Board
released the records. The Com mis sioner has filed a
motion request ing the dis missal of the appeal on the
basis that it is now moot.

The Infor ma tion Com mis sioner of Can ada v The Min is -
ter of Cit i zen ship and Immi gra tion and P. Pirie A-326-01,
FCA: Mr Pirie requested access to the names of indi vid u -
als who expressed opin ions about him dur ing a work -
place admin is tra tive review under the sec tion of the
Pri vacy Act that states all opin ions given about a per son
are part of that per son’s per sonal infor ma tion, to which
they have a right of access. The Com mis sioner takes the
posi tion that this per sonal infor ma tion includes the
names of the peo ple giv ing the opin ions. In May 2001,
the Fed eral Court took the view that only the names of
those who had a spe cific job respon si bil ity to give opin -
ions about Mr Pirie may be released, and not the rest of
the names. The Infor ma tion Com mis sioner is cur rently
appeal ing this deci sion, and the Pri vacy Com mis sioner,
who has been granted intervenor sta tus, has filed a mem -
o ran dum sup port ing his posi tion.

The Infor ma tion Com mis sioner of Can ada v The Exec -
u tive Direc tor of the Cana dian Trans por ta tion Acci dent
Inves ti ga tion and Safety Board T-465-01, Fed eral Court
Trial Divi sion: The Infor ma tion Com mis sioner has asked
the Fed eral Court to order the Cana dian Trans por ta tion
Acci dent Inves ti ga tion and Safety Board to dis close
audio tapes and tran scripts of an air crash to a jour nal ist.
The Board has taken the posi tion that these tapes and
tran script con sti tute per sonal infor ma tion and is there -
fore with hold ing them from release. Nav Can ada sought
an order to be added to the case as a party affected,
which was granted by the Fed eral Court. The Com mis -
sioner appealed this order, but the appeal was dis -
missed. The case is cur rently under way.

Pri vacy exemp tions
The Infor ma tion Com mis sioner of Can ada v The Com mis -
sioner of the Royal Cana dian Mounted Police and Pri vacy
Com mis sioner of Can ada SCC 28601: The Royal Cana -
dian Mounted Police (RCMP) invoked the pri vacy
exemp tion in the Access to Infor ma tion Act to refuse dis -
clo sure of a list of pre vi ous post ings of RCMP offi cers to a
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requester. The Fed eral Court of Appeal upheld this deci -
sion, and the Com mis sioner sought leave to appeal to
the Supreme Court of Can ada. Leave was granted on 13
Sep tem ber 2001, and the case will be heard in the fall of
2002.

Cab i net con fi dences
The Min is ter of Envi ron ment Can ada v The Infor ma tion
Com mis sioner of Can ada and Ethyl Can ada Inc.
A-233-01, FCA: The Min is ter of Envi ron ment had with -
held cer tain infor ma tion relat ing to a NAFTA unfair com -
pe ti tion tri bu nal case from a requester on the grounds
that it con sti tuted a Cab i net con fi dence. The mat ter pro -
ceeded to Fed eral Court, where it was found that the
refusal to dis close was an effort to cir cum vent the par lia -
men tary inten tion behind the Access to Infor ma tion Act
that back ground infor ma tion used in a Cab i net deci sion
be released once the deci sion is made. The Min is ter
appealed this deci sion in April 2001.

Con fi den ti al ity and Com mis sioner pow ers
The Infor ma tion Com mis sioner of Can ada v Can ada Post
Cor po ra tion and Min is ter of Pub lic Works and Gov ern -
ment Ser vices Can ada and Peter Howard A-489-01, FCA: 
A requester sought access to a report pro vided to Pub lic
Works and Gov ern ment Ser vices Can ada by the Can ada
Post Cor po ra tion. The request was denied on the basis
that the report was a Cab i net con fi dence. When the Com -
mis sioner began to inves ti gate, the Min is ter of Pub lic
Works changed his stance and said some of the infor ma -
tion would be dis closed, fol low ing the issu ing of a notice
to the Can ada Post Cor po ra tion. The Cor po ra tion, upon
receipt of the notice, filed with the Fed eral Court seek ing
to block dis clo sure, and a con fi den ti al ity order was
issued cov er ing the pro ceed ings. This order was used as 
grounds to with hold some doc u ments from the Com mis -
sioner dur ing the course of his con tin u ing inves ti ga tion.
The Com mis sioner issued a sub poena in response, and
the Min is ter of Pub lic Works filed a motion for vari ance of
the con fi den ti al ity order to allow for com pli ance with the
sub poena. The Com mis sioner argued against this, say -
ing that the con fi den ti al ity order was not in con flict with a
sub poena issued through his inves ti ga tive pow ers under 
the Access to Infor ma tion Act. In August 2001 the court
agreed, but none the less issued a vari ance of the order to
ensure com pli ance with the sub poena. The Com mis -
sioner is cur rently appeal ing this deci sion.

The Infor ma tion Com mis sioner of Can ada v The Attor -
ney Gen eral of Can ada and Bri ga dier Gen eral Ross
T-656-01, T-814-01 and T-1714-01, Fed eral Court Trial
Divi sion: The Attor ney Gen eral’s office sought to refuse
to pro vide cer tain infor ma tion to the Com mis sioner in the
course of an inves ti ga tion on the grounds that it would be 
inju ri ous to national defence and secu rity. The office
issued cer tif i cates pro tect ing the infor ma tion on this
basis under pow ers granted by the Can ada Evi dence
Act, which have since been altered by the pas sage and
com ing into force of the Anti-Terrorism Act in Decem ber
2001. While the Attor ney Gen eral has pow ers to issue a
new, sim i lar type of cer tif i cate under the new Act, he has
not done so thus far. In the mean time, the Com mis sioner
has filed an appli ca tion with the Fed eral Court for judi cial
review of the issu ing of the orig i nal cer tif i cates, seek ing
to quash them. A hear ing date has not yet been set for
these pro ceed ings.

The Attor ney Gen eral of Can ada et al v The Infor ma tion
Com mis sioner of Can ada T-582-01, T-606-01, T-684-01,

T-763-01, T-792-01, T-801-01, T-877-01, T-878-01,
T-880-01, T-883-01, T-887-01, T-891-01, T-892-01,
T-895-01, T-896-01, T-924-01, T-1047-01, T-1049-01,
T-1083-01, T-1448-01, T-1909-01, T-1910-01, T-1254-01,
T-1255-01, T-1640-00, T-1641-00, T-2070-01, Fed eral
Court Trial Divi sion: This case con cerns the attempted
con sol i da tion of 27 appli ca tions for judi cial review deal -
ing with five sep a rate legal issues. The appli ca tions were
made by a range of par ties, includ ing the Attor ney Gen -
eral and var i ous wit nesses who appeared before the
Com mis sioner dur ing inves ti ga tions about records held
in the office of the Prime Min is ter and sev eral of his min is -
ters. The appli ca tions seek dec la ra tions that:

1. the doc u ments in ques tion are not un der the con trol
of a gov ern ment in sti tu tion;

2. the Com mis sioner does not have the ju ris dic tion to
is sue cer tain con fi den ti al ity or ders;

3. the Com mis sioner does not have the ju ris dic tion to
pho to copy cer tain sub poe naed doc u ments;

4. the Com mis sioner may not re quire the pro duc tion of
re cords deemed to qual ify for so lic i tor-client priv i -
lege;

5. the Com mis sioner may not ask cer tain ques tions
dur ing the course of his in ves ti ga tions.

The Com mis sioner opposed the motion to con sol i -
date these var i ous appli ca tions into one file, as well as
the court’s request that he pro duce tran scripts of evi -
dence con fi den tially given before him in pri vate pro ceed -
ings. In response, the court ordered the appli ca tions be
split into seven groups, to be heard seri ally, and ordered
the Com mis sioner to pro vide the con fi den tial tran scripts
related to four of the seven groups in full (even though the 
appli cants had iden ti fied only cer tain por tions of the tran -
scripts as rel e vant).

The Com mis sioner also con cur rently brought a
motion to (i) have the coun sel of record removed from the 
case owing to a per ceived con flict from their rep re sent -
ing both the Crown and the wit nesses at the same time
and (ii) to have the Attor ney Gen eral removed as an
appli cant on the grounds that she is a rep re sen ta tive of
the Crown rather than an ‘af fected’ or ‘nec es sary’ party
that has stand ing with regard to the appli ca tions. These
motions were denied by the Court. The Court also found
that the Attor ney Gen eral could view the con fi den tial
tran scripts in ques tion, but only in accor dance with the
Com mis sioner’s orders of con fi den ti al ity.

Powers and procedures

The Com mis sioner announced in his 2001–2002 annual
report that he will be pub lish ing pro ce dural guide lines for 
his Office’s inves ti ga tive pro cess in the com ing year. The
guide lines will con tain infor ma tion on approaches usu -
ally taken with dif fer ent types of com plaints; the rea sons
for them and for any poten tial devi a tions from them; the
roles, rights and obli ga tions of wit nesses and coun sel
involved in an inves ti ga tion; and the nature and extent of
the Com mis sioner’s pow ers and at what points in the
inves ti ga tive pro cess they may be used.

In his annual report, the Com mis sioner also focused
on fund ing issues that are affect ing the Office’s effi -
ciency. A back log of 729 cases existed at the end of the
2001–2002 fis cal year, and the aver age time for com ple -
tion of an inves ti ga tion has risen to 7.8 months. The Com -
mis sioner wrote:
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Every conceivable productivity improvement has been
introduced: conversion of management, policy, public affairs
positions to investigator positions; introduction of a rigorous
time-management system for investigations; improved training
and work tools for investigators and greater reliance on
computerized approaches to case management, precedents
and report preparation. Independent consultants and officials
of Treasury Board Secretariat have reviewed the office’s
utilization of its resources. 

 There is agreement on this point: 25 investigators cannot
handle expeditiously some 1,200 to 1,500 complaints per
annum of increasing complexity, against in excess of 150
government institutions with offices spread across Canada and
the world. Without additional investigators and without more
rapid responses by departments to investigators’ questions
and requests, turnaround times and backlogs will not improve
to an acceptable level. Parliament has been alerted to the
difficulties being experienced by the Information Commissioner 
in obtaining the level of funding required from Treasury Board to
meet his statutory workload.1

There were also changes in the man age ment of
non-investigative func tions. The offices of the fed eral
Infor ma tion and Pri vacy Com mis sioners have tra di tion -
ally oper ated using a shared cor po rate ser vices struc ture 
to avoid dupli ca tion and save costs on finance, human
resources, infor ma tion tech nol ogy and gen eral admin is -
tra tion. How ever, the Pri vacy Com mis sioner put an end
to this arrange ment dur ing 2001–2002 and assem bled a
sep a rate staff that reports to him, thus requir ing the Infor -
ma tion Com mis sioner to do like wise.

External factors

9/11
The pas sage of the Anti-Terrorism Act and in par tic u lar
the pow ers it gives the Attor ney Gen eral to both remove
var i ous classes of records from cov er age of the Access
to Infor ma tion Act and to ter mi nate related inves ti ga tions
have been a source of great con cern to the Com mis -
sioner’s office dur ing the 2001–2002 year. The Com mis -
sioner was vocal in his oppo si tion to the pas sage of the
new leg is la tion, and devoted five pages of his annual
report to an anal y sis of its pro vi sions. As part of this anal -
y sis, he cited the find ings of a recent gov ern -
ment-commissioned study that the Access to
Infor ma tion Act poses no risk of the dis clo sure of sen si -
tive intel li gence infor ma tion and that there have been no
inci dents of such dis clo sure dur ing the life of the Act. He
also stated that the pow ers to halt inves ti ga tions will
effec tively result in a sit u a tion where the fed eral gov ern -
ment may legally stop any inde pend ent review of deni als
of access at will, since the lan guage around this pro vi -
sion did not explic itly tie these pow ers to the issu ance of
secrecy cer tif i cates. 

Other
Tra di tionally, request ers under the Act have been able to
obtain records about travel expenses incurred by prime
min is ters, min is te rial staff, office hold ers and pub lic ser -
vants. Dur ing 2001–2002, the gov ern ment changed its
pol icy and announced that it would no lon ger release this 
infor ma tion in order to pro tect the pri vacy of the indi vid u -
als involved. The gov ern ment cited a 1997 Supreme
Court of Can ada deci sion (Dagg v Can ada (Min is ter of
Finance) [1997] 2 SCR 403) in sup port of its stance, but
no attempt to intro duce a pol icy in line with that deci sion
was made at the time that deci sion was released.

The new pol icy was trig gered by requests for access
to the Prime Min is ter’s agenda books. All the min is ters

were asked by the Privy Coun cil Office to cease rou tine
dis clo sure of their agen das. Then all depart ments were
informed that if the Com mis sioner sought access to any
records held in min is ters’ offices, it was to be refused and 
the Privy Coun cil Office was to be noti fied. Pres sure was
then suc cess fully applied to the Trea sury Board to
reverse both its long stand ing pol icy requir ing dis clo sure
of the expenses of min is ters and their staffs and its pol icy
on access to records held in min is ters’ offices.

In response, a hand ful of min is ters said they would
‘con sent’ to the dis clo sure of these records in their
depart ments none the less, although most refused. The
result ing pub lic con tro versy even tu ally caused a direc -
tive to be issued from the Prime Min is ter’s office that all
min is ters give this newly-required ‘con sent’ for the
release of expense records only. In the mean time, the
Com mis sioner is pro ceed ing with inves ti ga tions into
com plaints from the orig i nal request ers seek ing access
to agen das and travel records.

In his annual report, the Com mis sioner also com -
mented on what he felt was a gen eral cli mate of increas -
ing secrecy and hos til ity to access requests within the
fed eral gov ern ment. He cited two exam ples:
• The first concerned a case orig i nally dating from 1997, 

where a requester who made access requests to the
Privy Council Office and the federal depart ment of
Fish eries and Oceans received an ‘intim i dat ing’ letter
from the Fish eries Minister in response, demanding to
know if the requester was compiling a file on him and
asking for copies of every thing the requester had
collected so far. The access requester complained to
the Commis sioner that someone had disclosed his
iden tity to the Minister. When the Minister refused to
disclose to the Commis sioner who his source was, he
was cited for contempt.
 The Minister tried to have the Commis sioner’s
attempt to cite him declared uncon sti tu tional, but the
Federal Court upheld the Commis sioner’s right to
proceed with the charges. The Minister in ques tion
then declared that he was willing to give infor ma tion
about his source, which turned out to be that the
source was a media contact whose name he had
forgotten. This asser tion was contrary to the Commis -
sion inves ti ga tion finding that senior sources in the
Privy Council Office and the Fish eries depart ment had
disclosed the requester’s iden tity. The Federal Court
awarded puni tive costs against the Minister in
response. His legal costs were paid by the Privy
Council Office.

• The second inci dent concerned a possible conflict of
interest involving the former Finance Minister. Alle ga -
tions were made in Parlia ment that the Minis ter’s
partic i pa tion in Cabinet delib er a tions related to
compen sa tion for recip i ents of tainted blood in trans -
fu sions was improper, since he had been on the Board 
of Direc tors of a Crown corpo ra tion that owned a
supplier of blood prod ucts and had poten tially
discussed with them how to react to the tainted blood
contro versy at Board meet ings prior to his elec tion to
public office. In response, the Minister asked his
depart ment to search his records to find the Board of
Direc tors’ meeting minutes and release them publicly.
 The Parlia men tary Ethics Coun sellor also began an
inves ti ga tion and both he and several access
requesters with various inter ests connected to the
tainted blood scandal requested these same docu -
ments. The requesters were told that the records
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could not be located, but it later surfaced that the
Minis ter’s staff had indeed obtained copies from the
Crown corpo ra tion and given them to the Ethics
Coun sellor only. Further copies were distrib uted
amongst senior staff at the Ministry just after the date
that most of the access requests had been made,
although several subter fuges had been employed to
avoid having to acknowl edge their pres ence in the
depart ment to the access requesters.
 The Commis sioner, whose inves ti ga tion had
brought much of this infor ma tion to light, concluded
that the Minister had not been involved in his staff’s
attempts to hide the records from the access
requesters. He made recom men da tions for better
training and proce dures for handling access requests
within the Ministry, as well as advising the Minister to
initiate an inde pendent audit of the Minis try’s infor ma -
tion manage ment prac tices. The Minister accepted all
of the Commis sioner’s recom men da tions.

KEN AN DER SON
Ken Anderson is Director of Legal Services, Office of

the Information and Privacy Commissioner/Ontario.

A more exten sive ver sion of this paper was pre sented at the 2002
Annual Coun cil on Gov ern men tal Eth ics Laws (COGEL) Con fer ence 29 
Sep tem ber to 2 Octo ber 2002 Ottawa, Ontario.

The paper was pre pared with the exten sive assis tance of: Alysia Davies
Office of the Infor ma tion and Pri vacy Com mis sioner/Ontario.

CONTACT INFORMATION
Access and pri vacy over sight bod ies in Can ada

Can ada
John M. Reid

Infor ma tion Com mis sioner of Can ada
Place de Ville, Tower B
112 Kent Street, 22nd Floor
Ottawa, Ontario K1A 1H3
Phone: (613) 995-2410
Toll-free: 1-800-267-0441
Fax: (613) 947-7294 
E-mail: gen eral@infocom.gc.ca
www.infocom.gc.ca

George Radwanski
Pri vacy Com mis sioner of Can ada
112 Kent Street
Ottawa, Ontario K1A 1H3
Phone: (613) 995-8210
Toll-free: 1-800-282-1376
Fax: (613) 947-6850
E-mail: info@privcom.gc.ca
www.privcom.gc.ca
Brit ish Colum bia
David Loukidelis
Infor ma tion and Pri vacy Com mis sioner for Brit ish Colum -
bia
4th Floor, 1675 Douglas Street
Vic to ria, Brit ish Colum bia V8V 1X4 
Phone: (250) 387-5629
Toll-free: 1 (800) 663-7867 (free within B.C.)
Fax: (250) 387-1696
Email: info@oipc.bc.ca
www.oipc.bc.ca
Alberta
Frank lin J. Work
Infor ma tion and Pri vacy Com mis sioner of Alberta
#410, 9925 - 109 Street

Edmon ton, Alberta T5K 2J8
Phone: (780) 422-6860
Toll-free: 310-0000 (the RITE line) then ask for 422-6860
Fax: (780) 422-5682
Email: generalinfo@oipc.ab.ca
www.oipc.ab.ca
Sas katch e wan
Rich ard Rendek, QC
Free dom of Infor ma tion and Pri vacy Com mis sioner
700-1914 Ham il ton Street
Regina, Sas katch e wan S4P 3N6 
Phone: (306) 787-8350
www.saskjustice.gov.sk.ca/FOI/pri vacy.shtml
Man i toba
Barry E. Tuckett
Man i toba Ombuds man
750-500 Por tage Ave nue
Win ni peg, Man i toba R3C 3X1 
Phone: (204) 982-9130
Toll-free: 1 (800) 665-0531
Fax: (204) 942-7803
www.ombuds man.mb.ca/access.htm
Ontario
Dr. Ann Cavoukian
Infor ma tion and Pri vacy Com mis sioner/Ontario
80 Bloor Street West, Suite 1700
Toronto, Ontario M5S 2V1 
Phone: (416) 326-3333
Toll-free: 1 (800) 387-0073 (free within Ontario)
Fax: (416) 325-9195
Email: info@ipc.on.ca
www.ipc.on.ca
Qué bec
Jennifer Stoddart
Pres i dent
Com mis sion d’accès à l’information du Qué bec
575, rue St. Amable, Bureau 1-10
Qué bec, Qué bec G1R 2G4 
Toll-free: 1 (888) 528-7741 (free within Qué bec)
Phone: (418) 528-7741
Fax: (418) 529-3102
Email: Cai.Com mu ni ca tions@cai.gouv.qc.ca
www.cai.gouv.qc.ca
New found land
Fra ser March
Cit i zens’ Rep re sen ta tive for the Prov ince of New found -
land and Lab ra dor
P.O. Box 8400,
St. John’s, NF A1B 3N7
Phone: (709) 729-7647
Toll-free: 1-800-559-0079
Fax: (709) 729-7696
E-mail: citrep@gov.nf.ca
New Bruns wick
Ellen King
Ombuds man, Prov ince of New Bruns wick
Ster ling House
P.O. Box 6000
Fred er ic ton, New Bruns wick E3B 5H1 
Phone: (506) 453-2789
Toll-free: 1 (800) 561-4021 (free within N.B.)
Fax: (506) 457-7896
E-mail: nbombud@gnb.ca
Nova Sco tia
Darce Fardy
Review Offi cer
Free dom of Infor ma tion and Pro tec tion of Pri vacy Review 



Freedom of Information Review

  52 Freedom of Information Review  

Office
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Note
1. Annual Report Infor ma tion Com mis sioner 2001-2002. Infor ma tion

Com mis sioner of Can ada. pp 33-34.
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No such thing as a free set of doc u ments
Pol i ti cians have numer ous ways to evade the ‘per ils’ of free dom of infor ma tion requests, writes
Paola Totaro.
A few weeks ago, a staff mem ber of Michael Costa rang
the elec tronic bell that alerts par lia men tary jour nal ists to
a news con fer ence. As TV, radio and press trooped in,
one of Costa’s mind ers handed out yet another copy of
yet another press release. This, how ever, raised the eye -
brows of even the most jaded of hacks: ‘Po lice Ros ters
FoI’ screamed the head line, in bold. ‘The Min is ter for
Police, Michael Costa, today released a series of oper a -
tional ros ters for Cab ra mat ta police after an Oppo si tion
request under Free dom Of Infor ma tion (FoI),’ read the
hand out. A min is te rial rush of blood in the name of open
gov ern ment and account abil ity? Not likely.

Costa was sim ply tak ing to the nth degree a strat egy
which, to be fair, was pio neered by the Greiner and
Fahey admin is tra tions, but which has been per fected
into a polit i cal art form under Bob Carr’s gov ern ment.

The tac tic — and Costa deserves points for being the
only min is ter to have the gump tion to be so upfront about 
it — is sim ple. All requests for doc u ments from Oppo si -
tion or jour nal ists under FoI leg is la tion are now vetted for
the poten tial polit i cal impact of their release. While FoI
offi cers in gov ern ment depart ments and author i ties are
the pub lic ser vants empow ered by the 1989 leg is la tion to 
col late and respond to FoI requests, there would not be
one min is ter’s office which did not rou tinely study all
such requests before they are com pleted and for warded
to the appli cant.

As they are thor oughly screened for their poten tial
news wor thi ness, the gov ern ment is then well placed to
respond imme di ately when the issue is made pub lic or,
as hap pened in the police ros ter case, to release the
infor ma tion with a par tic u lar spin attached.

Costa released the ros ters Andrew Tink had asked for
but stated they would be the last — such demands could
com pro mise oper a tional or offi cer secu rity, he said. Tink, 
a respected police Oppo si tion spokes man, has pri vately
accepted this in the inter ests of offi cer secu rity. But it is
clear that the ros ters could have pro vided a detailed,
state wide pic ture of inter nal resourcing deci sions, par tic -
u larly in more trou bled local area com mands such as
Cab ra mat ta, an issue, most would agree, of legit i mate
pub lic inter est.

Exam ples of FoI requests being released and placed
stra te gi cally to coun ter their neg a tive impact are no lon -
ger rare. About this time last year, page 39 of a Sunday
news pa per car ried a four-paragraph story under the
head line ‘$64,000 ques tion for Carr’ and revealed that
Carr and his wife had spent nearly $64,000 on a
three-week trip to Italy and Swit zer land, vis it ing Turin,
Milan, Treviso, Bolo gna and Rome, before attend ing the
World Eco nomic Forum in Davos.

The last line of the story said that all the Pre mier’s
travel had been taken to ‘boost trade and invest ment in
NSW and in accor dance with State Gov ern ment guide -
lines’. You can bet that had that infor ma tion been
released to the per son who requested and paid for it
under FoI laws, that is, the NSW Oppo si tion leader, it
would not have been bur ied in the paper.

Instead, the gov ern ment chose to release the details
on a Fri day night, the story was bur ied and, in a final

insult, the FoI request was deliv ered to the Coali tion
offices the fol low ing Mon day. Good dam age con trol, no
doubt. But is it fair?

The NSW Ombuds man, Bruce Barbour, has taken a
close inter est in the use of FoI leg is la tion. He doc u ments
that when Labor came to power, 81% of requests were
granted in full. Last year, this had dropped to 70%. It will
be inter est ing to see whether this down ward trend con -
tin ues when data on this finan cial year is pub lished in his
annual report, due for tabling on 30 Octo ber 2002.

While both sides of pol i tics have abused the FoI laws,
under Carr the FoI requests are increas ingly rejected by
spu ri ous dec la ra tions of Cab i net or legal priv i lege, or
com mer cial in con fi dence, and that what is finally
released is then so heavily cen sored that it is illeg i ble.
(Barbour has found that 22% of gov ern ment agen cies
last year used an exemp tion clause to refuse to hand
over mate rial.)

Recent attempts to gain access to Syd ney Water’s
div i dend pay ment fore casts are a good exam ple. The
vast major ity of doc u ments have been exempted from
release, either because they ‘af fect the econ omy of the
state’ or are ‘con trary to the pub lic inter est’.

As Syd ney Water is a monop oly, it is dif fi cult to see
exactly what finan cial secrets could pos si bly be at risk
and why tax pay ers should not see just how much the
Trea sury intends to reap from such cash cows and what
the moo lah will be used for.

Vetting infor ma tion or pre-releasing it, how ever, is not
the only tac tic to dampen requests. Money talks, but you
need a lot of it.

Take as an exam ple requests lodged with var i ous gov -
ern ment depart ments to find out what con fer ences have
been attended by direc tors-general and their senior
exec u tive ser vice, and at what cost.

The Depart ment of Edu ca tion and Training (DET), first
cab off the rank, decreed that this FoI request was not
only allow able under the leg is la tion but logis ti cally pos si -
ble. There’s one catch: assign ing an offi cer to dig up the
paper work and col late it would alleg edly cost the appli -
cant $9750. (Another request to the DET to out line the
amount spent on adver tis ing as well as the ad cam paign
known as ‘Teach Your Children Well’ received the answer
that ‘no sin gle doc u ment is held by the depart ment to
meet your request’. How ever, the let ter kindly attached
three news pa per arti cles which pro vided esti mates of
the gov ern ment’s annual adver tis ing expen di ture!)

The same request to the Depart ment of Com mu nity
Ser vices was refused because it would require ‘di vert ing
resources’, and the Depart ment of Health quoted
$17,415 to com pile the infor ma tion. This was dropped to
$10,965 after scru tiny, and whit tled down to just $1980
after fur ther pro test. Mean while, the Pre mier’s Depart -
ment said the same request would cost $1440. Obvi -
ously, the ludi crous costs have rel e gated these FoI
requests to the ‘never-to-be-seen-again bas ket’.

In May 2000, the then NSW Oppo si tion leader, Kerry
Chikarovski, intro duced a pri vate mem ber’s bill
designed to over haul the FoI Act and ‘lift the lid on the
state of secrecy’. The reforms would also have cre ated
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an FoI com mis sioner empow ered to hear appeals, name
obstruc tive depart ments and make inde pend ent deter -
mi na tions on sen si tive doc u ments.

It has taken the bill two years to make it to the top of the 
busi ness list and it is finally slated for a vote in the lower
house next Thurs day. What’s the bet that in this case, the
‘ayes’ won’t have it?
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