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I have just spent the month of January teaching comparative Freedom of
Information Law at the Law School, University of Western Ontario. In
between the layers of snow, learning how to shop for groceries in tempera-
tures of below zero plus minus 8 for wind chill and quaint Canadian say-
ings like ‘Is it warm enough for snow yet?’ I have had the joy of teaching
fifteen Canadian, one Chinese and four French students. After mastering
my heavy accent, and learning to exchange a’s for e’s in my speech we
spent the time as a group trying to apply the lessons, insights, literature
and law reform suggestions across and between various jurisdictions. The
ideas and insights generated by the students will contribute much to the
nascent discipline of comparative study in FoI.

The attempt to construct and foster comparative and multi-disciplinary
approaches is important. Over the last decade there has been a rapid
uptake of freedom of information type schemes around the world from a
beginning base of about 13 jurisdictions to a tally that now exceeds over
50 jurisdictions. During my time in Canada I received updates on the
beginning of FoI officer training in Jamaica, the news of the Indian Act
being signed into law and the beginnings of consultations for FoI in Ethio-
pia. Yet that rapid uptake is building on a paucity of critical research within
and between jurisdictions as to what should be learnt from and what
should be avoided from existing schemes. The onus on scholars, reform-
ers and implementers is to do more than quick cut and pastes and launch
these schemes on wishful thinking and new year’s resolutions to avoid
some of the mistakes made by other jurisdictions. Last week I gave a talk
at the Lord Chancellor’s Division (since June 2002 responsible for the
implementation of the new UK Act) in London and was struck by the strong
commitment of those charged with the task but concerned by the uncer-
tainty caused by the lack of commitment from the political, and Whitehall,
leadership in the United Kingdom. Yet the World Bank is putting in place
the incentives that see a vast array of jurisdictions that lack the civil service
infrastructure, resource base and long standing commitment to the rule of
law and due process, scrambling to put FoI Acts into operation.

I have also been pleased during my discussions in Canada, UK and Ire-
land about the feedback I have received in relation to the FoI Review. Fur-
thermore the articles I have on hand, and the ones promised for later
issues, will continue to inform, lead and outline debate and discussion in
the area of FoI and information policy in general. In recent issues I have
been trying to balance the task of providing access to already published,
but not widely available, information with commissioning and hunting
down new analysis and insights. I hope that the Review continues to be at
the forefront of FoI research and analysis.

Rick Snell
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The need for FoI renewal — digging in, not giving up
Introduction
This article draws together a number of changes to FoI
proposed by commentators and government bodies and
argues that there is an urgent need to improve the admin-
istration of the FoI Act by a number of means including
amendment of the objects clause and appointment of an
FoI Commissioner as recommended in the Australian
Law Reform Commission and the Administrative Review
Council review of the FoI Act (ALRC/ARC report).1 There
was political support from all parties for these two
changes in a Senate Committee’s inquiry into the Demo-
crats’ Freedom of Information (Open Government) Bill
2000, but there was no response from government. The
Bill was reinstated in 2002 after the election. In addition, it
is important to establish a process to examine the ‘design
principles’ of the Act, as proposed by Rick Snell and
Nicole Tyson, a task not carried out in the ALRC/ARC
report. As a contribution to that process, the article sum-
marises some general principles for exemption provi-
sions drawn from the literature and submissions to
parliamentary bodies. Finally, those who support the con-
cept of FoI as a means of providing both government
accountability and greater citizen participation in govern-
ment need to work towards collective means for greater
public utilisation of the Act. In a political climate in which
there are strong pressures towards secrecy, there are
nonetheless countervailing forces that could favour a
renewal of the ideal of greater access to government
information as one of the means to allow debate and chal-
lenge in relation to government actions and policy.

The current situation — neglect, inaction and
defects
In its 20-year history, the Freedom of Information Act
1982 has only been substantially amended three times,
the last time in 1991. None of the major amendments
involved a completely systematic rethinking of the best
ways to achieve the aims of FoI, the 1983 changes com-
ing closest to that. The central proposals of the latest
(1996) ALRC/ARC review have not been implemented,
and government has not given us any meaningful expla-
nation why not.2

The criticisms are well known, and I will take many of
them for granted here.3 Major difficulties are developing
both in terms of the practical administration of the Act and
in terms of its structure and the basic assumptions under-
lying it.4 No real attempt has been made to update the Act
to cope with the massive transformation of the state in the
late 1980s and 1990s.5 If these difficulties are not
addressed, the gap between the pretence and the reality
of FoI will widen ever further.

Even minor measures needed to remove redundant
provisions of the Act have not yet been implemented,
though I understand that some work has been done in this
area. More significantly, the government has failed to
introduce amendments to the Act to provide for its appli-
cation to documents in the possession of contractors
under outsourcing arrangements, despite the fact that
this was promised on 3 February 1998 by the Attor-
ney-General in a press release dealing with both privacy
and FoI, and was reiterated by his Department in 2001.6

Amendments were made to the Privacy Act 1988 to cover
outsourced personal information,7 but there appears to

have been stalemate in the bureaucracy about the means
of amending the FoI Act, leaving a significant issue unad-
dressed.8 Related issues concerning ‘commercial in con-
fidence’ claims have also been ignored (see below).

The failure to take action on these measures is a rec-
ipe for freezing the FoI Act in time and, of more immediate
importance, allows a continued decline in the standards
of FoI knowledge and administration by agencies.

The problem is that changes to the FoI Act, and even to
its administration, have had no political priority even in the
case of purely machinery matters. Such neglect in areas
like income tax, corporations, trade practices or migration
is simply impossible to imagine, with any shortcomings or
loopholes in these laws being promptly amended.

It is not as though we do not have significant and
detailed proposals for change, both legislative and
administrative, in the work of commentators like Rick
Snell, Greg Terrill, Spencer Zifcak, Moira Paterson, Peter
Bayne, Anne Cossins and others.9 I have time to deal only
with a few of these matters, and have regrettably not been
able to look at the best form of external review.

Renewing and supporting the foundations of FoI

Initiative for legislative change — the Freedom of
Information (Open Government) Bill 2000 and 2002 10

An initiative for reviving the process of reform was pro-
vided by the FoI (Open Government) Bill first introduced
into the Senate in 2000 by Democrat Senator Andrew
Murray and reinstated in February 2002. The Bill seeks to
implement most of the recommendations of the
ALRC/ARC report.11 Significantly, it has been examined
by the Senate Legal and Constitutional Legislation Com-
mittee, and despite the negative approach of the submis-
sions and evidence of the Attorney–General’s
Department (presumably with government approval),
there was cross-party support for the most significant of
the ALRC/ARC report’s recommendations proposing
creation of an FoI Commissioner and recasting the
objects clause. (Importantly, the Committee also
accepted the need for changes to the fees and charges
structure, but I do not have time to deal with that here.)12

This was in accordance with the views of most of the
submissions.

Cross-party support for these two measures is of great
significance because their implementation could be
expected to have a major effect on the practical adminis-
tration of FoI by agencies. It could provide some basis for
continued approaches to government parties stressing
the need for these two measures if FoI is to be adminis-
tered properly in the future. At the same time the opposi-
tion Labor Party and the minor parties should be
supported in their generally more sympathetic approach
to FoI. John McMillan is right that there is a need to build
‘a non-aligned culture of support for FoI within the legisla-
ture’.13

I believe that academic lawyers, political scientists and
others could play a more active role, for example by seek-
ing the establishment within an appropriate academic
centre or national institute of a standing Forum on Open
Government (FOG!) to promote dialogue between aca-
demics of all persuasions, politicians, public servants,
media representatives, lawyers and citizen groups and
individuals who use FoI. It would be good to see concern
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with FoI and open government extended beyond lawyers
to other groups who can offer valuable insights into gov-
ernance and citizen participation issues. Such a forum
could be within a single university or could span a number
of institutions in a partially virtual format. It could seek
partnerships and financial support from media organisa-
tions, law foundations, the Australian Research Council
and so on.

Recasting the objects clause 14

The replacement objects clause proposed by the
ALRC/ARC and accepted by the Senate Committee con-
tains a far more explicitly democratic objective for the FoI
Act than the existing clause. It speaks of giving effect to
the principles of representative government and of:
• enabling people to participate in the policy, account-

ability and decision-making processes of government;
• opening the government’s activities to scrutiny,

discussion, comment and review; and
• increasing the accountability of the executive branch

of government.
As proposed by the ALRC/ARC report, it would also be

desirable to include an acknowledgement ‘that the infor-
mation collected and created by public officers is a
national resource’.15 This is foundational to an open atti-
tude to government-held information, and would be help-
ful in not restricting the FoI Act to an accountability role.
This point can be important in interpretation, for example
in relation to the scope of the personal privacy exemption
in s.41.16

The revised objects clause provides a symbolic
statement that should influence administration and inter-
pretation of the Act. Arguably Victoria and New South
Wales have adopted an interpretation of the Act that
favours disclosure, but that has not been the case in the
Commonwealth jurisdiction. 17 As Matthew Smith pointed
out recently,18 the High Court avoided this issue in its
recent decision in Shergold v Tanner,19 and it is uncertain
what view it would take if it did address it. The clause
accepted by the Senate Committee overcomes the
court-created flaw in the present provision depriving it of
any interpretative power.

Rick Snell told the Senate Committee that, although
largely symbolic (though I think it would be more than
that), the proposed change would be likely to produce a
‘fundamental transformation in the way that the FoI game
is played in Australia … it would have a dramatic impact
on the way that agencies approach the interpretation of
the exemption provisions and the application of the Act
…’20 Given the importance of the active acceptance of the
aims of the Act in changing administrative culture, taking
such a step is vital to a renewal of the practice of the Act.21

But it is not enough on its own.

A mechanism to improve and underwrite
compliance — an FoI Commissioner 22

Most commentators agree that there is a need for a body
with the functions of monitoring, auditing and promoting
the consistent and efficient administration of the FoI Act.
FoI is not an area in which government agencies can be
left entirely to their own resources. This is because of the
complexity of the legislation, the self-interest of agencies
in non-compliance with the full rigour of the legislative
requirements, and the difficulties of keeping FoI knowl-
edge current without central assistance. In this respect
the FoI Act has more similarities to the Privacy Act than to

the Administrative Appeals Tribunal Act 1975 (Cth) and
Administrative Decisions (Judicial Review) Act 1977 (Cth).

By facilitating consistency and best practice an FoI
Commissioner would contribute significantly to a more
open administrative culture, which virtually everyone
agrees is the major need if FoI is to succeed.23 Such an
authority could be expected to work in partnership with
agencies in achieving routine and well-informed compli-
ance with the often complex and frustrating provisions of
the present Act, and help to identify ways in which it could
be simplified. Training in FoI could become a requirement
for officers administering FoI or making FoI decisions.24

An FoI Commissioner would provide what we now lack, a
continuing player committed to the legal policy of the FoI
Act.

The cost of establishing such an office need not be
great, perhaps somewhere in the vicinity of $1–2 million.
These costs could be minimised by co-location with the
Ombudsman (as suggested by the ALRC/ARC report),25

or by conferring the FoI Commissioner role on the
Ombudsman, and creating a special unit as recom-
mended in the recent Senate Committee report.26

It could be argued that the other jurisdictions in Austra-
lia do not have such a mechanism, but where there is
external review by an Information Commissioner or the
Ombudsman there is a tendency for those bodies to act to
some extent as the central standard setting bodies for
FoI.27

Renewal of government commitment to
presumption of disclosure

It is 17 years since a Labor Cabinet directed that ‘agen-
cies should not refuse access to non-contentious mate-
rial only because there are technical grounds of
exemption under the (FoI) Act’.28 This position was rein-
forced by Labor Minister for Justice Duncan Kerr in a let-
ter to his fellow Ministers in October 1994.29 A similar
direction from the present Attorney-General, who is politi-
cally responsible for administration of the FoI Act, circu-
lated to all agencies and publicised at FoI Practitioners’
Forums and in other ways, would provide leadership in
regenerating administration of the FoI Act and improving
compliance by agencies with the legal policy of the Act of
favouring disclosure wherever possible.30

Reforming the structure of exemptions (or
‘withholding provisions’)

Exemptions should be designed to serve as a tool of last resort,
difficult to justify as the lifespan of information increases, and
subject to reassessment.31

Despite, or even perhaps — terrible thought! —
because of, submissions to them concerning the need for
a reconsideration of the general structure of the exemp-
tion provisions,32 the Senate Committee last year left
questions of the exemptions structure and specific
amendments to exemption provisions until another day.33

It is important to pressure federal politicians to establish a
process to (a) address the individual exemptions that
urgently need amendment, and (b) examine proposals
for recasting the exemption regime in a way more consis-
tent with the Act’s broad objects. The two can only be kept
apart with difficulty, which is probably one reason the
Committee shelved the issue, but it is totally unsatisfac-
tory to be left with no hint of an ongoing process. What
that process should be is hard to say, but I believe the
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Senate Committee should be pressed to ponder that
question and not simply wash its hands of the matter.

Probably the most pressing need concerning existing
exemptions relates to the so-called ‘commercial in confi-
dence’ exemptions and their relation to government agen-
cies and to contractors. As the ARC and the ALRC/ARC
reports and others have recognised, this area urgently
needs both legislative and administrative attention, but
will inevitably raise major issues of design. It would be
preferable to have information concerning the commer-
cial activities of all agencies dealt with under s.43, which
has a public interest component in one of its exemptions,
rather than have some protected by a blanket protection
in Schedule 2 while uncertainty remains as to the applica-
tion of s.43 to other agencies and their activities. In addi-
tion, issues raised by the application of the business
affairs and breach of confidence exemptions (ss.43 and
45) in the context of outsourcing need urgent attention,
including the question of adding a public interest test to
s 45 and to the other components of s.43(1) in addition to
the present unreasonableness test in s.43(1)(c)(i).34

These interconnected issues are too important to be
ignored just because their solution is difficult and will
arouse opposition from some quarters.

The most significant structural problems with the pres-
ent exemptions system (or as Rick Snell calls them, ‘with-
holding provisions’, which conveys a less rigid
impression to decision makers) come down to:
• the complexity and lack of coherence of the system;
• the categorical manner in which many of them are

expressed that encourages knee-jerk identification of
documents as exempt rather than careful consider-
ation in each case of the degree of expected harm and
the balance of the public interest; and

• the general failure of the public interest test to yield
much in the way of disclosure. 35

It seems to me that the essential requirement of a fair
dinkum withholding structure is that in virtually all cases it
allows the balancing of all factors of the public interest rel-
evant to disclosure of specific information, starting from a
genuine principle (in the words of the New Zealand Act)
‘that the information shall be made available unless there
is good reason for withholding it’.36 Introduction of the fol-
lowing elements of a withholding regime would, in my
view, make a significant difference:

1. A general provision to the effect that information is to
be made available unless disclosure would cause
substantial harm (i.e. writing into the legislation an
equivalent to the approach mandated by Cabinet in
1985). This would be combined with the discretion re-
ferred to in point 5 below.

2. A specific substantial harm test for as many withhold-
ing provisions as possible, although not all provisions
can be dealt with in the same way. The word ‘sub-
stantial’ needs to be defined in terms of gravity of ef-
fect rather than as something that is ‘real or of
substance and not that which is insubstantial or nomi-
nal’.37 Similar but separate exemptions with public in-
terest tests seem to me to be needed for deliberative
process information (s.36) and personal privacy
(s.41). In addition, I believe it is important to follow the
New Zealand lead here and to substitute for the class
exemption for Cabinet documents a harm-based test.
(I am under no illusions about the difficulty of doing
this. Apart from the threat to monopoly of information,

it would take public servants out of the comfort zone
where certain kinds of information don’t need to be
considered for disclosure on the merits, and it would
involve some compliance costs.)

3. Reshaping the present public interest tests so that
they become integral components of the withholding
provisions and take explicit account of the impact of a
decision to withhold information on achievement of
the objects of the Act (as Anne Cossins has long sug-
gested ought to be the case in relation to all exemp-
tions, but certainly those with a public interest
component).38

If the test for withholding information where there is
a public interest component is put in terms of a re-
quirement to weigh (i) a reasonably expected sub-
stantial prejudice to a listed interest against (ii)
aspects of the public interest favouring disclosure, in-
cluding (iii) the gravity of the impact of refusal of the
information on fulfilment of the objects of the Act, this
would provide decision makers with guidance as well
as making clear to them, the AAT and the courts that
the specific democratic deficit of non-disclosure has
to be considered in each case.

4. Wherever possible, introducing a public interest com-
ponent into provisions which don’t currently have
one, so that the actual harm of disclosure and
non-disclosure can always be weighed against each
other. This is important in relation to the ‘commercial
in confidence’ exemptions, including both breach of
confidence (s.45) and business affairs (s.43), to
which I would add legal professional privilege (s.42)
and (if it is not repealed as recommended by the
ALRC/ARC report) the secrecy provision in s.38. I in-
tend to discuss these proposals in another place.

5. Introducing a genuine discretion under the FoI Act
(not just ‘outside’ it) to disclose information that could
be withheld, and extending the protections in ss.91
and 92 to a bona fide exercise of that discretion, sub-
ject to proper consideration of the interests of third
parties. (It is doubtful whether s.18(2) would be held
by the AAT or the Federal Court to provide a discre-
tion, and the matter should be put beyond doubt.)39

This would provide flexibility to agency decision mak-
ers to disclose information that is technically exempt
but which would cause no substantial harm to any le-
gitimate government or third party interests; in the
case of third party interests there should be provision
for consultations.

6. Allowing the Administrative Appeals Tribunal (AAT)
to review refusals to exercise the discretion to dis-
close information, which, in the (hopefully rare) cases
where there is no specific public interest component
in a withholding provision, would allow consideration
of an overriding public interest in disclosure.

7. Removal of conclusive certificate provisions from
the deliberative process and Commonwealth–State
provisions because they unfairly upset the public in-
terest balancing process; they are not used in this
context in State legislation (except now in the North-
ern Territory). In practice they also play little real role
in relation to security, defence and international rela-
tions and Cabinet and Executive Council documents,
given that in any case AAT composition and proce-
dures for hearing such matters would take account
of the information’s sensitivity. I agree with the
ALRC/ARC report that Executive Council documents
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do not need special protection as other provisions will
suffice.40

8. In addition, Peter Bayne has persistently raised the
question of adding a provision along the lines of s.6 of
the Queensland FoI Act to require a decision maker
to take account of the identity (and perhaps the partic-
ular interest) of the applicant in determining the con-
sequences of disclosure and the balance of public
interest.41 The ALRC/ARC report endorsed a version
of this, and it or a broader version should be imple-
mented.42

These changes would, I believe, create a much fairer
balance between the interests of citizens and govern-
ment without in any way imperilling genuinely sensitive
information, and would give far greater effect to the open
government ideals of the FoI Act than is occurring under
the current structure. In light of the present provisions of
the Commonwealth FoI Act they may seem radical, but
not when viewed in the light of experience elsewhere
(especially New Zealand and Sweden). The important
first point is to get consideration of improvements back on
the agenda, and to employ something like the above as a
basis for discussion.

Disclosure mechanisms
Every avenue should be exploited that will lead to the
greater routine availability of government-held informa-
tion.43 This was a major thrust of the ALRC’s review of the
Archives Act 1983,44 and is a major theme of the Cana-
dian Task Force Report of 2002.45 Such an approach is a
vital element of an administrative culture favourable to
release, reserving the really contentious documents for
disputation under FoI rules. The major danger here could
be if agencies take to using their information resources to
raise revenue by adopting sale prices that unduly limit citi-
zen access to such information.46 Of course, the Swedish
example is the light on the hill: the vast bulk of all govern-
ment documents are made readily and routinely available
either immediately or rapidly after oral request.47

A suggestion of Greg Terrill’s for overcoming the
excessive individualism of the FoI Act would be very valu-
able in shifting FoI from a one-off release mechanism to
one where the disclosure of information to an applicant is
followed fairly quickly by publication of a meaningful
description of the documents released, e.g. on the
agency’s website.48 This would mean that others inter-
ested in the material could also obtain access to the infor-
mation, unless only that applicant is entitled to access it,
but the first applicant would normally have some prior
advantage, important to news media. If it is impossible at
first to obtain legislative change to this effect, it might still
be feasible for the Senate to require agencies to table
such statements regularly in a way similar to the
‘Harradine List’ of policy files — the inconvenience of that
for agencies could lead to voluntary performance of this
task!

Renewing FoI from outside
Compliance measures
In order to get the best out of the present FoI system, it is
necessary to investigate the mechanisms by which
governments and agencies are able to evade compliance
with the requirements of the FoI Act. The pioneer of this
work is Associate Professor Alasdair Roberts,49 and his
ideas have been further developed by Rick Snell in an
Australian context in several important articles.50

Snell constructs a continuum that includes: administra-
tive activism, administrative compliance, administrative
non-compliance, adversarial ism and malicious
non-compliance, all of which I can remember encounter-
ing in days gone by. The development and application of
concepts of compliance would allow FoI users and sup-
porters to identify the kinds and levels of agency compli-
ance, work with particular agencies to improve their
performance, and to publicise persistent poor perform-
ers. Undergraduate and graduate projects of the kind run
by Rick Snell at the Universities of Tasmania and
Wollongong as part of their administrative law courses
can provide a lot of useful information in this area.51

Until a specialist monitoring authority is achieved,
such work would also benefit from the involvement of the
Ombudsman, and perhaps from work by the Administra-
tive Review Council.

Renewing FoI usage — building a constituency
Among the major flaws of FoI legislation identified by Greg
Terrill is that it relies on isolated individuals asking for infor-
mation by a mechanism which inevitably advantages gov-
ernment because of its role as repeat player.52 These
criticisms serve to indicate the inherent limitations of such
legislation, although adoption of the above suggestions
could go some way to redressing the imbalance.

At the same time, FoI is not necessarily limited to use
by largely isolated individuals. Many of the early propo-
nents of FoI were strongly influenced by Ralph Nader,53

and Nader’s view in 1970 was that:
there need to be institutions, be they universities, law reviews,
public interest law firms, citizen groups, newspapers,
magazines or the electronic media who systematically follow
through to the courts on denials of agency information.54

The expectation was that, as in the United States,
access to government-held information would expose
important instances of abuse of power in areas of con-
sumer law, environmental issues, local government and
so on. 55 The actual experience has fallen short of the
expectations at Commonwealth level, and perhaps to a
slightly lesser extent at State level. We have not so far
seen much in the way of well-funded organisations with a
specifically FoI orientation like the Nader inspired FoI
Clearing House, the FoI Coalition, the Reporters’ Com-
mittee for the Freedom of the Press and many others in
the United States.

Among those who are potential members of an FoI
constituency are journalists and other media workers,
lawyers, politicians, academic students of government,
historians, business (one of the largest users of FoI in the
United States and Canada), and lobby and community
groups.56 Some of these groups, of course, will have con-
tradictory interests in relation to FoI, and many remain to
be convinced that FoI is of more than marginal utility to
them.57

There has been a good beginning in the study of the
use and promotion of FoI by print journalists, and interest-
ing projects are in progress.58 The preliminary results
show a largely spasmodic use of FoI by journalists in Aus-
tralia, and some work in bringing the existence of the Act
to public attention, while there are some solid examples
of FoI contributing significantly to major stories.59 How-
ever, journalists are among those most frustrated by the
unnecessary width and abuse of discretions.60 We need
studies at the Commonwealth and State levels that look
at their needs and those of users such as historians,
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political scientists, environmental and community groups
and so on.61 Parliamentarians are another group who
need consideration as potential members of an FoI con-
stituency.62 Such studies may help us to understand how
we can involve these various groups in active advocacy
for new and more effective FoI laws and administration.

What I want to suggest is that, even if government
remains resistant to FoI change, there are still steps that
could be taken by a wide range of interested people to
achieve greater use of FoI and greater pressure for FoI
reform. Even without the private and corporate resources
of the United States, surely we could learn enough from
the example of organisations like the National FoI Coali-
tion to set up a wide-ranging body to advocate for open
government measures and against unnecessary restric-
tions on access.

I have no idea whether we can find the depth of interest
to make it possible to achieve this end, but I fear that if we
do not do so, FoI will continue to degenerate as a useful
mechanism to make supposedly liberal democracy more
open, responsive and participatory.

Conclusions
To summarise in a very general way, I believe that advo-
cates of open government need to keep up the pressure
on federal government to make changes to the objects
clause and establish an office of FoI Commissioner that
will provide an institutional guarantee of greater integrity
in the FoI system than exists at present, and to institute a
process for exploring ways of renewing and redesigning
the Act and its administration — from exemptions, to fees
and charges, to proactive disclosure measures, to review
processes and so on. No government body is currently
looking at the need to keep the FoI Act abreast of the
major changes happening in the structure of the state,
and how to shape it and other mechanisms to serve the
ends of open government in new circumstances. In
Alasdair Roberts’ words: ‘Old FoI laws no longer seem to
cover the most important loci of social power’.63 The price
will be growing irrelevance.

Secondly, however, we should seek to build up the
intellectual and practical strength of the open government
position in the community and the academy, rather than
putting all our eggs in the problematic basket of govern-
ment action. At the same time, there are ways of assess-
ing the compliance of individual agencies with FoI
requirements. These can be utilised to help improve per-
formance even under the present Act.

The threats and realities of war and terrorism can be
expected to reinforce other contemporary trends that
favour demands for secrecy and the construction of a ‘na-
tional security state’. At the same time, growth of secrecy
can generate countervailing demands for transparency.
This happened in the United States and Australia follow-
ing governmental deceptions in the Vietnam War and the
abuse of power in Watergate and its cover- up.64 Roberts
gives a number of recent similar examples,65 and our
experience with government claims of children being
thrown overboard and attempts to withhold information
about the sinking of SIEV-X may point in the same direc-
tion.66 Such demands could favour a renewal of the ideal
of greater access to government information as one of the
means to allow participation, debate and challenge in
relation to government actions and policy.

Whatever the social, economic and political pressures
fostering secrecy, it remains true in Roberts’ words that

the ‘right to self-government — which is itself a basic
human right — means little if citizens lack the information
needed to make intelligent decisions’.67 Those opposed
or indifferent to FoI have not won the intellectual argu-
ment. We need to see they do not win the practical argu-
ment either.
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The use by journalists of the Australian freedom of information
regime
Introduction
The principles of open government underlying the Free-
dom of Information Act 1982 (Cth) presuppose a signifi-
cant role for the media in scrutinising government policy
and decisions, and providing information to the public
about these processes. As the instrument through which
the public makes sense of this information, the media
links the transparency provided by the freedom of infor-
mation (FoI) regime with the participation of citizens in the
political process. The argument made is that the use of
FoI by journalists to access government documents as
part of the investigative process is essential to ensuring
the public receive as much accurate information about
government as possible.

Despite this expectation, FoI does not play a large role
in the information gathering processes of journalists.
Interviews conducted for this report show that journalists
and editors are generally cynical about how far FoI can be
used to access documents revealing government pro-
cesses, particularly those documents dealing with
high-level or politically sensitive government delibera-
tions or decisions.

The common obstacles identified by journalists to
accessing information through the FoI process were:
• procedural obstacles

– prohibitive costs of processing FoI requests and
pursuing review of decisions made on requests,
and

– time delays in the processing of requests and re-
lease of documents;

• the scope and operation of the exemptions in the Act
that prevent disclosure of certain documents and
material; and

• the application and interpretation of the Act by admin-
istrators to inhibit disclosure.

The report first sets out how the Commonwealth FoI
process operates. This is followed by an analysis of the
experience of the media in using the process based on
interviews with journalists and editors, and a section sum-
marising the results of an interview conducted with the
FoI Coordinator of the Department of Prime Minister and
Cabinet. Finally, the conclusion puts forward some sug-
gestions made in the interviews for future development of
the FoI regime to promote access to government-held
information.

Methodology

This report is drawn from research conducted for a more
detailed and legalistic honours paper on the media’s use
of the Commonwealth FoI regime completed as part of
the final year of the writer’s Bachelor of Communication
(Journalism)/Bachelor of Law degree.

The original research on which the following conclu-
sions are based comprised a series of interviews with
journalists and editors from a number of the major news
organisations and metropolitan newspapers. These were
Fairfax publications, the Sydney Morning Herald, the
Australian Financial Review, and the Age; News Limited
publications, the Daily Telegraph and the Australian;
Channel Nine ‘s Sunday program; and the ABC, including
Four Corners, the 7:30 Report, and Radio National pro-
grams. Those interviewed for this report were chosen on
the basis of availability and their level of experience with
the Commonwealth FoI regime, though some inter-
viewed did have greater experience with state regimes.1

A number of interviews were also conducted with aca-
demics in the area and some administrators within Com-
monwealth departments. The number of interviews and
the depth of the interviews was restricted by time and
resource constraints so that the focus of the information is
primarily on the Commonwealth regime.
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It is important to recognise that although the state and
territory regimes operate differently from each other and
the Commonwealth regime, those interviewed from the
media industry identified common obstacles that had the
effect of restricting their access to certain government
documents through the FoI process. To this extent the
obstacles highlighted in this report can be applied gener-
ally to the use of FoI by all journalists, regardless of the
jurisdiction they deal with most regularly in their day-to-
day practice.

FoI legislation in Australia
The focus of this report is the experience of Australian
journalists with the Commonwealth FoI regime governed
by the Freedom of Information Act 1982 (Cth). Legislation
has been enacted in the other states and territories based
on the Commonwealth legislation, though the regimes in
these jurisdictions are different in some respects. The rel-
evant state and territory legislation is as follows:
Freedom of Information Act 1992 (Qld)
Freedom of Information Act 1989 (NSW)
Freedom of Information Act 1982 (Vic)
Freedom of Information Act 1991 (SA)
Freedom of Information Act 1992 (WA)
Freedom of Information Act 1989 (ACT)
Freedom of Information Act 1991 (Tas)

THE MEDIA’S USE OF THE COMMONWEALTH
FREEDOM OF INFORMATION ACT

Exercising the right of access under the
Commonwealth FoI regime
The most significant element of the Commonwealth FoI
regime for journalists is the operation of ‘a legally enforce-
able right’ of access to the documents of a Common-
wealth agency or Minister pursuant to s.11 of the Act.
Read in correlation with the objects of the Act, which has
as its preamble the extension of the right of access of the
Australian community to government information,2 this
right delivers a powerful investigative tool into the hands
of the journalism profession. The process for requesting
documents required by the Act determines the operation
of this right.

The process for lodging a valid FoI request
Under the Act, a request for information must contain the
particulars set out by s.15(1) and can only be made for
‘documents’ in the possession of an ‘agency’. These
terms are defined broadly in the Act, essentially covering
recorded information in the possession of any major gov-
ernment authority or department, so that they are not sig-
nificant hurdles for an applicant to jump when lodging a
request.3

The right of access is subject to procedural prerequi-
sites being that: the request is in the required form4; the
processing fees have been paid,5 and, pursuant to s.24,
the processing of the request does not ‘substantially or
unreasonably’ divert the resources of the agency.6 The
exemption provisions limit the disclosure of documents of
a particular type or documents the disclosure of which
would have a particular effect.7

Where a valid request is made to an agency, the
agency is required to notify the applicant of the decision
on the request within 30 days of the day after the day the
request is received by the agency.8 The administrator can

also extend this processing time period where consulta-
tion with a third party on the request is required or where
the applicant agrees to the extension.9

Refusal to process an FoI request on resource
grounds
A number of the journalists interviewed, whose fields of
specialisation range from health and education to political
analysis, said they commonly had requests refused on
s.24 grounds, where the agency or Minister is satisfied
that the processing of a request would ‘substantially or
unreasonably’ divert resources.

In deciding whether there would be a ‘substantial or
unreasonable’ diversion the administrator is to consider
the resources that would have been used in processing,
but is barred from considering the motives of the appli-
cant.10 The application of s.24 is based on the scope of
the request and the level of specificity with which the doc-
uments are identified. Broad ranging requests for docu-
ments from a department are likely to be refused. Mark
Robinson, health writer with the Sydney Morning Herald
and former state political reporter, says that this effec-
tively cuts out using the Act to conduct ‘fishing expedi-
tions’, where ‘you don’t always know what you are looking
for’ and the request is used as a way to actually find a
story.11

A common observation by those interviewed was that,
in order to avoid s.24 being applied to refuse processing
of requests, journalists need to spend time framing their
request to make it as specific as possible. For example, if
it is not possible to state the details of the actual docu-
ments being sought, journalists should refine the request
down as much as possible to a definition of the docu-
ments that they are seeking. Marian Wilkinson, a senior
journalist at the Sydney Morning Herald, suggests jour-
nalists should use strategies to make requests very spe-
cific from the beginning of the process, such as consulting
with former bureaucrats to understand how particular
departments organise information and where specific
documents will be located.12 In order to avoid s.24,
Michael McKinnon, senior journalist and FoI Coordinator
with the Courier Mail, has negotiated with the
Queensland Premier’s Department for an index to be pro-
vided to the paper that lists all the file titles held by the
department. By reference to the titles of actual docu-
ments, journalists are able to identify and request specific
documents rather than embarking on fishing expeditions
for information without certain outcomes.13

The other advantage of refining the request from the
outset is that time delays involved with consultation with
FoI administrators to refine requests can be reduced, as
well as the costs of processing the request. However
Laura Tingle, senior political correspondent with the Syd-
ney Morning Herald, argues the time involved with refin-
ing and pursuing a request for documents often
undermines the value of FoI as a journalistic tool:

To put in a viable FoI request first up requires a good couple of
days of work, so you’ve really got to be determined you’re going
to find something to do it, and then you’ve got to be exceptionally
aggressive and assertive in pursing the issue. In most cases
where I’ve been doing something I probably haven’t been as
aggressive and assertive as I should have been purely on the
basis that the time frames are such a problem.14

Determinations on an FoI request
Differing levels of access to a requested document can
be given in response to a request. These can range from
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inspection, to giving the document to the applicant, to out-
right refusal, for example where the document is
excluded by an exemption.15 Where access to a docu-
ment is refused on the grounds of an exemption, the
administrator may still be obliged to disclose a copy of the
document where deletions could be made excluding the
copy from the exemption and where it is reasonably prac-
ticable for the agency to do so.16 Where it is not possible
to make deletions from the exempt material, the adminis-
trator must give the applicant a statement of reasons set-
ting out the grounds for refusal.17

Upon refusal of a request for access, the applicant is
able to pursue internal review of decision upon which an
additional 30-day time period comes into effect and an
additional $40 is payable to the agency.18 External review
can also be sought through the Administrative Appeals
Tribunal (AAT), but only after there has been internal
review of the decision.19

FoI in the newsroom: How journalists use FoI to
access government held documents

Overview
For journalists, using FoI is all too often a signal of defeat. It’s
putting the government on notice of what they want and it can
only be used as a last resort. Most of the time FoI is a complete
waste of time in terms of its practical application.

Ross Coulthart, Journalist Sunday program20

A common criticism among the journalists interviewed
is that, while the existence of the FoI regime is important,
the obstacles they face in using the Act to access docu-
ments means its practical value as an investigative tool is
minimal if existent at all. Contrary to the rationale of
access to information behind FoI it is suggested that the
resources, both in costs and time, to make a viable
request are often not justified by the expected results,
particularly where other sources of information are avail-
able, such as ‘leaking’ of documents or government con-
tacts. As Marian Wilkinson, of the Sydney Morning Herald
commented:

I really think it’s a mixed bag. Often there is very little in the end,
that I’ve seen that’s come out of FoI that has substantially altered
your understanding of a situation… 21

However all of the journalists interviewed recognised
that, as part of the broader democratic and accountability
role forseen for journalists, FoI, in principle at least, is ulti-
mately beneficial for journalists. Further, there has been a
level of successful FoI requests that have been used to
support stories or research despite the operation of these
obstacles.22

The areas of journalism in which FoI is
commonly used
The use of FoI is concentrated and more viable in certain
‘rounds’ of journalism than others, whether as a result of
the focus of the rounds or the time limitations placed on
the production of stories in that area.

Out of the 30 journalists contacted only 11 said they
had made regular use of FoI. Journalists attributed their
lack of regular use of FoI to time constraints, the nature of
their work, or simply lack of interest. For example, David
Marr, a senior journalist with the Sydney Morning Herald,
said that the pattern of his work, focusing on documents
already available to the public and legal decisions, meant
that until recently he had not used FoI as a research
tool.23

Journalists who specialise in areas such as in-depth
political reporting, defence, immigration and health use
FoI regularly. Marian Wilkinson, who specialises in politi-
cal analysis, recently lodged a request with the Depart-
ment of Defence and the Australian Search and Rescue
Authority for documents, such as ships’ logs, memoran-
dums and government files, relating to the Tampa rescue
operation late last year. Laura Tingle, previously a senior
political correspondent in the Canberra bureau of the
Sydney Morning Herald and now a senior writer for the
Australian Financial Review, has used FoI to pursue doc-
uments from government departments including Trea-
sury, Health and Aged Care, and Employment and
Workplace Relations.24

The nature of the story to be written also tends to deter-
mine when FoI is used as part of the researching process.
Particularly where a story requires documents relating to
high-level government policy or deliberations, the
exemptions in the Act are seen as effectively leading to
automatic refusal of such requests. As commented by
Ross Coulthart, investigative journalist with the Sunday
program:

The real problem is that, quite frankly, you go through this kind of
automatic process of refusal through the federal government
departments. They know that when it gets to the AAT that 99
times out of 100 we drop off because we can’t afford it.25

Longer stories are also more compatible with use of
FoI as a research tool.26 For example, Jack Waterford,
Editor-in-Chief of the Canberra Times, said he would
direct a journalist to use FoI to write a feature with a one to
two month research period, whereas FoI would not be
practical for a story for the next day or week.27 Similarly,
Jonathan Holmes, Executive Producer (TV) of the 7:30
Report, said the journalists at the program rarely made
use of FoI because they did not do investigative reports
that extended over a long period of time.28

Obstacles to accessing government held
documents through the FoI process

Procedural obstacles

The cost of seeking documents

A majority of the journalists interviewed cited the high
cost of pursuing an FoI request as a deterrent to using the
process.

Under the Commonwealth FoI regime, a typical FoI
request is subject initially to an application fee of $30 as a
prerequisite to the request being accepted for process-
ing.29 FoI administrators also have the discretion to
decide that an applicant is liable to pay additional charges
to cover the processing of the request, such as the cost of
photocopying.30 It is significant to note that such fees and
charges are restricted in the case of requests for personal
information. Additional costs apply where review of a
decision by an agency on a request is pursued in the AAT
or Federal Court, including legal representation and filing
fees.

A common experience relayed by journalists is of
receiving a bill from an agency to which an FoI request
has been made, estimating the cost of processing a
request for, in some cases, thousands of dollars. For
example, a request made by Mark Robinson, journalist
with the Sydney Morning Herald, for documents relating
to the Peter Reith telecard affair was met with a quote for
processing costs of $68,000.
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The view of Marian Wilkinson, who is also a former edi-
tor of the Sydney Morning Herald, is that the FoI process
is ‘increasingly expensive and, in the stringent times the
newspapers are going through, it’s very hard to persuade
newspaper editors … to pick up a bill … for what may or
may not be, in the end, much information’.31 At the time
she was interviewed for this report, Wilkinson was waiting
for a response to her request for documents from the
Department of Defence about Operation Relex and the
Tampa rescue operation, and she had received an esti-
mate of $7000 in processing charges. Her request was in
relation to a specific document and included the file num-
ber to identify it, but while this meant there was a minimal
searching fee, the $7000 was quoted for the deci-
sion-making time of the department.

Patrick Walters of the Australian made the point that
while application and processing fees do not represent as
much of a hurdle for larger news organisations, for
smaller organisations or those with lower budgets, as well
as freelance reporters, the costs would be a significant
obstacle. This view was supported by comments from
ABC reporters that the expense of FoI, in addition to time
constraints, has resulted in low use of FoI as part of the
research for their programs.32

The high costs involved in seeking external review of a
decision of an agency or minister to refuse documents
have also been cited as a deterrent to journalists, or their
news organisations, pursuing requests and achieving
access to documents sought.33

It is noted that the fee regimes differ between the state
and Commonwealth FoI regimes, so that the extent to
which fees are a deterrent to using FoI may depend on
the jurisdiction in which a request is to be made.

Time delay working against FoI as an effective
investigative tool
Every journalist interviewed cited the time taken to pro-
cess FoI requests as one of the main deterrents to using
FoI in day-to-day news practice where stories are often
being researched for the next day or soon after.

Under the Commonwealth regime, administrators are
required to notify the applicant of the decision on a valid
FoI request within 30 days of the day after the day the
request is received by the agency.34 The 30-day time limit
for processing may be extended by an additional 30 days
where consultation with a third party is required before
material can be released and where the applicant is
informed of the extension.35 The agency will also have an
additional 30 days where the applicant makes a request
for internal review of a decision on a request.

The statutory time periods for processing and the
means of extending response times can mean that the
response to an application is not received for at least 30
days, assuming the agency complies with the required
time periods.36 Where journalists are writing to tight dead-
lines in which stories are dependent on the currency of
the issues, time delays reduce the effectiveness of FoI as
a way of gathering information. Patrick Walters, the Edi-
tor-in-chief of the Australian’s Canberra bureau, argues
that the efficacy of FoI as an investigative tool for journal-
ists is determined by how quickly information can be
accessed.37

According to a number of the journalists interviewed,
government agencies often fail to respond within the time
periods whether as a result of resource constraints or
deliberate delaying tactics. A perception among some of

the journalists was that some agencies use time delays to
discourage use of the FoI process, for example by
responding to requests at the end of the prescribed
30-day time limit or extending time periods unnecessarily.

The effect of procedural obstacles on the way
journalists use the FoI process

These procedural obstacles in combination with daily
work pressures appear to have resulted in a fragmented
approach to the FoI process by journalists.

Indeed where there are other less cumbersome ave-
nues for accessing government information, for example
through ‘leaks’ or government public relations units, it
appears journalists tend to overlook FoI as an investiga-
tive tool, or at least as a first port of call for gathering offi-
cial information. Significantly, where these alternatives
for getting government information are not available, time
and cost constraints may mean that journalists are not
able to pursue certain issues as rigorously as they other-
wise could. As WaIters commented regarding the use of
FoI by the Australian’s Canberra Bureau:

We’re not using it [FoI] as often as we could or even as we should
be using it because it’s now a very costly exercise, it’s
time-consuming in the sense that it’s never time-critical … you
quite often find that by the time you actually get your FoI back
and you actually get the information, you may well have got it
from another source or indeed that issue which you were pursing
at the time is no longer in the public mind.38

From the interviews with journalists and editors con-
ducted, there is little evidence of systematic use of the FoI
process by news organisations or individual journalists.
There are some exceptions, for example, Michael McKin-
non, senior journalist and FoI Coordinator at the Courier
Mail, has developed a systematic approach to lodging FoI
requests through continuing negotiation with government
agencies, particularly the Queensland Premier’s Depart-
ment.39

According to Jack Waterford, Editor-in-chief of the
Canberra Times, such a fragmented approach has the
potential to undermine the efficacy of the FoI process
even where journalists and news organisations do use it.
He argues that it is important to ensure that any requests
made to agencies by journalists are carefully formed and
not arbitrary ‘stabs’ at getting access to information of no
real value. This requires journalists to have a working
knowledge of government departments and how they
operate, particularly their system of record manage-
ment.40

Along these lines Anne Davies, Urban Affairs writer
with the Sydney Morning Herald, suggests that use of
FoI could be promoted by agencies providing a process
that would allow journalists to identify the documents
that are available from a department before a request is
formed.41

The scope and operation of the exemption
provisions

The operation of the exemptions restricts how far journal-
ists are able to access government-held documents
through the FoI process. The refusal of requests for dis-
closure through the application of the exemption provi-
sions has fed a perception among journalists that
requests, particularly in relation to government policy or
deliberations relating to high level government decisions,
will be effectively open to automatic refusal.

Number 103, February 2003

Freedom of Information Review 11



The exemptions commonly cited by journalists as
obstacles to accessing government-held documents
included those applying to:
• Cabinet documents;
• documents involved in the decision-making processes

of government (‘deliberative process documents’ or
‘internal working documents’);

• documents deemed ‘commercial-in-confidence’;
• access to documents resulting in disclosure of certain

personal information (privacy grounds); and
• national security and defence documents.

Significantly, the exemptions for Cabinet documents42

and for internal working documents43 determine the right
of access to documents explaining the reasons behind
government decision and policy-making and processes.
According to journalists the broad scope of documents
caught by these exemptions means it is unlikely that a
request for more sensitive government documents would
be granted, at least not without deletion of material or pur-
suing the request through the review process. Jack
Waterford of the Canberra Times said a distinction can be
drawn between three levels of government documents
commonly sought through FoI. Personal information is
readily available, and routine information aboout govern-
ment decisions of a low to medium sensitivity will usually
be accessible. However, where documents concerning
high level, politically sensitive decisions have been
sought Waterford notes that ‘most of the journalists who
have tried have been pretty dissatisfied with both the time
taken to process the request and what they’ve got out of it
in the end’.44

Further the strict approach of agencies to the release
of such documents, particularly Cabinet documents, can
result in a situation for journalists where, contrary to their
belief that certain information should be available in the
public interest, access to such information is refused. The
Australian’s Patrick Walters gave the example of a
request made by the paper to the Commonwealth Remu-
neration Tribunal for the salaries of secretaries in govern-
ment departments that was refused on the grounds of
Cabinet confidentiality:

That was, I thought, a rather surprising dead end in terms of the
way you might have felt the system might respond. I can
understand you mightn’t get access to certain classes of
defence documents relating to business of the National Security
Committee of Cabinet. That is entirely comprehensible. But
when it comes to the provision of salary levels for senior public
servants you would have thought that something in the Act
would allow you to pursue it successfully.45

A number of journalists also expressed concern about
the growing use of the commercial-in-confidence exemp-
tion as a ground for refusing access to documents, and
that a liberal use of the exemption by agencies opened it
to abuse.46

Application and interpretation of the Act by
administrators
A common perception among the journalists interviewed
was that the application and interpretation of the legisla-
tion by administrators in the processing of FoI requests
determines how far the regime will work either for or
against journalistS when they are seeking government
documents.

Concern was expressed by journalists in relation to the
perceived level of control held by FoI officers over, not
only whether requested documents ate disclosed, but

also over whether the documents would be filed or
located in the first place. As the Sydney Morning Herald’s
Marian Wilkinson commented:

The other thing which I’m never really confident of is that they
have total say as to whether this document fitted in to your FoI
request or not … you’re never quite sure whether you’re getting
all the material or just the material they believe is relevant to your
request.47

This contributes to a perception among journalists
that, as applicants, they are at a significant disadvantage
in the ‘FoI game’, persistently blocked from obtaining any
useful information through the process by frustration tac-
tics employed by administrators, such as delays in
responding to requests. The following quotes from jour-
nalists reflect the perception of the barriers erected by
those who administer the FoI process:

There is a culture of secrecy where there should be openness
that prevents journalists from doing their jobs properly and from
providing public accountability.48

… [FoI] is not a first port of call for information gathering because
there’s a real, a kind of web that’s been woven around the FoI
framework as it applies to public service which just makes it
difficult to access in a hurry.49

In some cases, such arguments extended to alleging
deliberate misapplication or manipulation of the FoI provi-
sions to prevent disclosure and deter use of the process
by journalists.50

The politicisation of the FoI process is also seen as
creating uncertainty for journalists about how valuable
the results of FoI requests will be. Many journalists pre-
sume that, contrary to the spirit of the Act, decisions by
administrators about disclosure of requested documents
are aimed at maintaining government secrecy rather than
promoting openness and transparency. Only a few jour-
nalists referred to particular instances of administrators
obstructing their requests for documents, though it was
unclear whether the obstruction was deliberate or a result
of the process itself.51 For example, a common experi-
ence cited by journalists was of administrators waiting
until the end of the statutory time period to inform them
that they needed to refine the scope of their request,
requiring the journalist to reframe the request and resub-
mit, extending the processing time. Another tactic cited by
journalists interviewed was where government agencies
release information requested by a news organisation
publicly or to a rival news organisation as well as the appli-
cant for the purpose of taking the momentum out of a sen-
sitive political issue.

However, it should also be emphasised that the expe-
rience of journalists with FoI administrators is not entirely
negative.52 Indeed, Snell argues that a presumption of
distrust of government by applicants, including journal-
ists, ignores ways the regime can be used to improve
government accountability and the fact that some appli-
cants do get assistance from FoI officers with forming and
refining requests.53

THE ADMINISTRATION OF FOI: A CASE STUDY
IN THE USE OF FOI BY THE MEDIA

Overview

Due to time and resource constraints, it was not possible
to conduct detailed interviews with a range of government
agencies that administer the Commonwealth FoI
process.
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The interview with the Department of Prime Minister
and Cabinet (DPMC) was conducted with the FoI coordi-
nator, Philip Weeks, and a senior legal officer of the Legal
and Culture branch of the Department, Brendan
MacDowell.

It is emphasised that it is not possible to draw any gen-
eral observations from the interview conducted with the
DPMC as each department has a different system for
handling FoI requests and the different functions of agen-
cies will determine the sorts of request they receive. Fur-
ther, the amount of detailed information from the
interview is limited by the fact that both the FoI Coordina-
tor and the senior officer had only been in their positions
in the DPMC since May 2002.

Department of the Prime Minister and Cabinet
The FoI process within the Department
The 2000–01 Attorney General’s Department Annual
FoI Report indicates that the majority of requests
received by DPMC is for non-personal information, for
example policy documents and correspondence.54 The
DPMC receives a low number of FoI requests annually
in comparison to other Commonwealth departments —
its requests represent only 0.07% of total requests made
in that period.

A FoI Coordinator in the Legal and Culture branch of
the DPMC oversees the FoI process. The FoI Coordi-
nator is the point of contact with the applicant and
makes the initial assessment of the request. The
request is then delegated to an Assistant Secretary
within the relevant branch of the DPMC who makes the
searches for the requested documents and decides
whether the request will be granted, in full or in part, or
refused. The FoI Coordinator advises the applicant of
the Assistant Secretary’s decision and the applicant
can decide whether to proceed with the request or pur-
sue internal review. Where internal review is sought,
the next senior Assistant Secretary above the initial
decision maker deals with the request. The FoI Coordi-
nator can also seek advice from senior officers in the
Legal and Culture branch in relation to issues of inter-
pretation of the request or the FoI legislation through-
out the process.

Requests by the media to the Department

Frequency of requests by journalists

Time period
(calender year)

Number of
requests by

members of the
media

Total number of
requests

1997 14 25

1998 9 23

1999 7 27

2000 25 33

2001 7 16

1 Jan 2002 to
3 July 2002

7 14

Where applicants identify themselves as working for a
news organisation when making an FoI request from the
DPMC, the FoI Coordinator notes this next to their name
on the FoI request records.55 The preceding statistics
regarding the number of requests made by journalists to
the DPMC from 1 January 1997 to 3 July 2002 are based
on these notations.56

Information sought in requests by journalists
According to an assessment of the requests made since
1997, journalists commonly seek two general types of
information from the DPMC:

• specific documents or categories of documents which
are thought to exist, commonly relating to a particular
issue within the media at the time;

• broadly framed requests for a range of documents
relating to a particular topic, from which it is not clear
that a specific document is being sought (ie, more in
the nature of ‘fishing expeditions’ for possible stories).
These sort of requests would usually require some
refinement or negotiation with the FoI Coordinator
before they could be accepted as sufficiently specific
to be processed.
According to the DPMC, it was not possible from the

statistics and records kept to accurately assess which
sort of request was more frequently made by journalists.
However, on an assessment of the initial request state-
ments by journalists, it was estimated that only 8 out of
the 68 requests received from journalists from 1 January
1997 to 3 July 2002 could be classified as being of the
broad-ranging, non-specific type identified above.
According to the DPMC the other requests appeared to
be for specific documents and were usually connected to
an issue that was prominent within the media within the
relevant period.57

Compliance with requirements for processing
It was also not possible on the statistics available for the
DPMC to indicate the extent to which the requests made
by journalists complied with the requirements under the
Act for the acceptance of requests for processing.

Further, it was not possible to generalise as to the
common exemptions that would have been applied to
requests by journalists as it would depend on the nature
of each specific request and the circumstances of the
request. However it was stated that, due to the nature of
the information dealt with by the DPMC, primarily being
advice to the Prime Minister and to Cabinet, the refusal of
access to documents requested through FoI, either par-
tially or wholly, on the grounds of Cabinet confidentially is
common.

Conclusions
The interviews conducted for this report indicate that jour-
nalists and editors remain hesitant to make regular use of
FoI as part of the process of day-to-day reporting, and in
some cases, as part of longer term investigations. The
obstacles that are perceived to stand between the media
and official government-held information in the FoI pro-
cess act as deterrents to utilising the regime in a system-
atic or sustained way. However, the development of
approaches to making FoI requests within some news-
rooms and by some individual journalists may indicate
that journalists are becoming more aware of how to make
the process work for them as a research tool.
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A number of suggestions came out of the interviews
with journalists and editors about the way the regime
could be changed to work more effectively for the media
as an information-gathering tool.58 In general terms,
these suggested changes included:
• The development of a process within government

agencies and departments to assist members of the
media to identify specific documents held by the
department in relation to an issue.59

• A higher level of routine disclosure of government infor-
mation. Ross Coulthart of the Sunday program contrasts
the high level of publicly available information in the US to
the situation in Australia where he perceives a greater
reliance on processes like FoI for the public to access
official information. Marian Wilkinson of the Sydney
Morning Herald also argues that this reliance on formal
processes for accessing information has stifled any
routine disclosure of government information:
… with the FoI legislation in place, so many bureaucrats refuse
information. They say you can apply for it under FoI and I feel
that a lot of this information, which is in many cases not that
sensitive, should be routinely made available through the pub-
lic relations officers of the department, but they’re not, so
you’re forced to go through a cumbersome and costly FoI pro-
cess instead. In that way, I think that FoI material has become a
negative.60

She suggests that there should be a penalty imposed
on government departments for not supplying informa-
tion initially where it is found that the information should
have been publicly released.61

• Jack Waterford, Editor-in-Chief of the Canberra
Times, suggests clearer guidelines are required to
explain how the public interest test in the FoI legisla-
tion operates to allow disclosure of information.
Currently the AAT and Federal Court decisions on the
interpretation of the public interest indicate some
uncertainty in the circumstances in which disclosure
will be deemed to be in the ‘public interest’ and how the
‘public interest’ is to be determined.62

• The creation of more defined guidelines for when the
exemptions within the legislation operate to prevent
access to certain government documents, including
clearly limiting the scope of a number of the exemp-
tions that are perceived to be used broadly and might
be open to abuse. As indicated above, the exemptions
for Cabinet documents and internal working docu-
ments significantly restrict access to high-level
government material. Concern was also expressed in
relation to the common use of the commercial in confi-
dence and national security exemptions to prevent
access to information.

• The adoption of an approach within newsrooms that
encourages journalists to report on failed FoI attempts
or perceived government secrecy in a matter of public
interest Matthew Moore of the Sydney Morning Herald
argues that ‘journalists should be prepared to make a
noise about what government won’t tell you’.

• A more proactive approach should be taken by journal-
ists and the media industry in general to reform the
existing FoI regime to promote greater access to infor-
mation, and to promote of the use of the process by the
public and other organisations. Rick Snell, an academic
and FoI expert from the University of Tasmania, argues
that the main difference between the Canadian FoI
system, in which a number of progressive reforms have
taken place in recent years, and the Australian system

is the different attitudes of the media in Canada and
Australia to development and use of FoI.63

Despite the fragmented use and cynicism towards use
of FoI, all of the journalists interviewed recognised that,
as part of the broader democratic role of journalists, FoI,
in principle at least, is ultimately beneficial for journalists
and the general public.

BRYONY EVANS
For the Australian Press Council

Bryony Evans completed this study for the Australian Press Council
in 2002 while she was an undergraduate student in journalism and
law at the University of Technology Sydney. The Australian Press
Council has given permission for this slightly edited and amended
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Noonan, Gerard (2002), Journalist (Education) Sydney Morning Herald,

27 March, Personal Interview.
Robinson, Mark (2002), Journalist Sydney Morning Herald, 25 March,

Personal Interview.
Steketee, Mike (2002), Journalist (National Political) the Australian, 15

April, Personal lnterview.
Tingle, Laura (2002), Senior Journalist Sydney Morning Herald, 17

April, Personal Interview.
WaIters, Patrick (2002), Editor-in-Chief of the Australian’s Canberra

bureau, 19 April, Personal Interview.
Waterford, Jack (2002), Editor-in-Chief the Canberra Times, 24 April,

Personal Interview.
Wilkinson, Marian (2002), Senior journalist Sydney Morning Herald, 15

April, Personal Interview.

Personal interviews with academics
De Maria, William (2002), Lecturer Centre for Public Administration Uni-

versity of Queensland, 27 March, Personal Interview.
Snell, Rick (2002), Editor Freedom of Information Review Lecturer in

Law University of Tasmania, 3 April, Personal Interview.

Personal communications
Clark, Pilita (2002), Former journalist Sydney Morning Herald, 23 April,

Email Correspondence.
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Garrett, Kirsten (2002), Journalist Radio National Background Briefing,
4 April, Email Correspondence.

Holmes, Jonathan (2002), Executive Producer the 7:30 Report, 5 April,
Email Correspondence.

Hughes,Gary (2002), Journalist theAge,19April,EmailCorrespondence.

Jackson, Liz (2002), Journalist Four Corners, 5 April, Email
Correspondence.

Van Extel, Cathy (2002) National Political Reporter Radio National
Breakfast program, 5 April, Phone Conversation.

Freedom of Information Review

16 Freedom of Information Review

RECENT DEVELOPMENTS
National Security and Open Government:
Striking the Right Balance

A symposium supported by The Open Society Jus-
tice Initiative, The Campbell Public Affairs Institute
and The Maxwell School of Syracuse University
Access through: <http://www.freedominfo.org>
This international symposium explores how well governments
are striking the balance between national security concerns and
openness. The symposium will consist of a series of contribu-
tions published on the Internet throughout Spring 2003.

The first contribution is now available through <http://
www.freedominfo.org>:
National Security vs. Openness: An Overview and Status Re-
port on the Johannesburg Principles
by Toby Mendel, Law Programme Director Article 19, The
Global Campaign for Free Expression.

Forthcoming commentaries
February 28: National security and open government in the
United States by Tom Blanton, Director, National Security Ar-
chive.

March 15: National security and open government in the United
Kingdom by John Wadham, Director, LIBERTY.

March 30: National security and open government in Central
and Eastern Europe: The Bulgarian experience by Alexander
Kashamov, Coordinator of Legal Projects, Access to Informa-
tion Programme Foundation.

April 7: National security and transparency in the European Un-
ion, by Professor Deirdre Curtin, Head of the Department of the
Law of International Organizations, Utrecht University.

April 15: Privacy and Security: Issues and Analysis, Bruce
Berkowitz, Senior Policy Analyst, Rand Corporation, and Re-
search Fellow, Hoover Institution.

This symposium being organised by Professor Alasdair Rob-
erts, Director, Campbell Public Affairs Institute, Maxwell
School, Syracuse University.
Contact email: asrobert@maxwell.syr.edu

Proposed amendments to the Irish FoI Act
The Irish Times (13 Feb 2003) reports that a secret review by a
group of top civil servants had reported to the Taoiseach (Prime
Minister) that the Irish FoI Act ought to be amended. A primary
driver in the review was the approaching deadline of 21 April
2003 when the first Cabinet papers from five years previously
are accessible under the legislation. Furthermore recent release
of information under the legislation has severely embarrassed
the government. One of the opposition leaders succinctly cap-
tured the government’s concerns when they wrote ‘On a rolling
basis over the next five years, we will be able to see the back-
ground papers and advice which went to the Government and
underpinned all major decisions taken by this Government’.

Training begins in Jamaica
In mid January training commenced for several hundred public
servants in Jamaica. The training will extend until mid July. The
Act was passed in June 2002 and becomes operational later in

2003. A key part of the training is to expose the civil service to
the expectations of civil society organisations and members of
the public.

Malaysia starts to think about FoI

In December 2002 planning started for a Malaysian national
conference on Access to Information, held under the United Na-
tions Development Project but being organised by Strategic
Analysia Malaysia, an on-line think-tank. Consultations were
conducted with alternative media groups and civil society
groups, while the national conference includes these two sec-
tors, along with academics, government officers, mainstream
media and media owners.

The conference was due to be conducted in January but was
postponed to a later date.

Press for access to information reform in
Canada

At a hearing of the ad hoc ‘MPs on Access Committee’ on 24
February 2003, headed by Liberal MP John Bryden, the Open
Government Canada (OGC) coalition criticised flaws in the fed-
eral government’s Access to Information Review Task Force
report and called for much stronger reforms to the federal Ac-
cess to Information Act (ATI Act) and access system to be imple-
mented as soon as possible.

The Canadian Association of Journalists is a founding mem-
ber of OGC. OGC submitted its position paper on the access
law and system to the Committee. ‘The current federal access to
information system actually encourages secretive and unac-
countable behaviour by Cabinet ministers and public officials’,
said Duff Conacher, a member of the OGC Steering Committee,
and Coordinator of Democracy Watch, who testified on behalf of
OGC at the hearing. ‘The federal government should stop delay-
ing changing the law in ways needed to end the culture of se-
crecy that threatens our democracy.’ See Open Government
Canada <http://www.opengovernmentcanada. org>; Canadian
Association of Journalists <http://www.caj.ca>.

Debate continues in Indonesia
Debate still continues in the Indonesian parliament as to whether
the National Security Bill and Freedom of Information Bill should
be considered together or individually. Opposition members of
parliament and non-government organisations are keen to de-
bate the two Bills separately. Article 19 proposes to hold forums
on freedom of information in Jakarta on the 14-15 March 2003
and a workshop in Manila, Philippines on the 17 March 2003.
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