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Nicola Roxon, announced that her party would have a ‘short and targeted’ consul-

Treatment of sensitive requests under tation process over the next two to three months and take a fully prepared Fol pol-
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information law icy to the next election.
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edia use of Fol surveyed: New . .
Zealand puts Australia and Canada to the Australian Democrats, especially the work of Senator Andrew Murray, kept
shame any vitality in the proposals made by the Australian Law Reform Commission and
by Stephen Lamble* 5 the Administrative Review Council.
Conclusive or ministerial certificates — Ms Roxon is not clear about just who will be consulted in this ‘short and tar-
an almost invisible blight in Fol geted’ consultation process but | would urge any readers who have ideas about
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refereed are marked by an asterisk. « the growing use of the commercial-in-confidence exemption

« implications of new technology

Cred ItS - the use of conclusive certificates.
- The fact that it has taken the entire period of the Howard Government for the

Labor Party to see effective open government as a point of policy differentiation is
asurprise. Somewhere in this short, sharp burst of consultation | hope that the ALP
develops a far more deeply rooted affection for and commitment to the concept
and rationale for Fol other than as a handy weapon against a highly secretive
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Thomas B. Riley government.
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http:/iwww.foi.law.utas.edu.au/ analysis and public discussion. The focus in Australia has been on how little flows
Reporters from our statutorily entrenched access to government information. We need to start
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Treatment of sensitive requests under British Columbia’s

freedom of information law

Although citizens may be unaware of it, governments are
using new information technologies more extensively in
the management of freedom of information (Fol) laws.
Citizens must treat these new technologies warily. New
IT systems can give governments unprecedented abili-
ties to monitor and control the flow of information under
Fol law. On the other hand, these systems also create
new opportunities for non-governmental actors to moni-
tor government itself.*

The government of British Columbia, which adopted
its Freedom of Information and Protection of Privacy Act
(FolPPA) in 1992, may now be in the vanguard of this
technological transformation. Its Corporate Request
Tracking System (CRTS), developed by EDS, is a
government- wide database that provides all major minis-
tries with a tool for managing their FoIPPA caseloads —
and at the same time gives the centre of government
much better oversight of the entire FoIPPA system.

The integration of caseload management and over-
sight functions into one database is an important innova-
tion. In many governments, ministries rely on stand-alone
case management databases, that are entirely separate
from — and often incompatible with — those in other min-
istries. Canada’s federal government has recently taken
a step beyond this, by encouraging departments to adopt
the same request management databases, and creating
a new government-wide database into which data is reg-
ularly uploaded by departments.?

By contrast, British Columbia now operates a single
government-wide database that can be used by each
ministry to record its work on FolPPA requests and monitor
its overall performance in meeting FolPPA requirements.
Unlike the federal arrangement, British Columbia’s system
ensures that the government-wide database has a broader
range of data about requests in all major ministries,
updated on a real-time basis.

At the same time, the CRTS improves the British
Columbia government’s capacity to track politically sensi-
tive requests. The database allows each ministry to give a
‘sensitivity ranking’ — High, Medium, or Low — to each
new FolPPA request.® (A ministry may also choose not to
assign a sensitivity ranking.) The Corporate Privacy and
Information Access Branch (CPIAB), a component of Brit-
ish Columbia’s Ministry of Management Services (MMS),
may also give any request in the system a separate des-
ignation as ‘CPIAB Sensitive’. CPIAB is the office that is
responsible for cross-government policy and procedures
on freedom of information.*

Each ministry can search the database for requests
received by that organisation using a number of search
criteria, including the type of requester and sensitivity of
the request. CPIAB can undertake the same searches on
a government-wide basis. For example, the CRTS could
generate a list of requests received from media sources
in a specified period, which meet a certain level of sensi-
tivity or address a specified topic. This real-time search
capacity could improve the capacity of political and

communications staff — either in ministries or central
agencies — to identify potentially problematic FoIPPA
requests.’

At the same time, new centralised databases also pro-
vide non-governmental actors with an unprecedented —
and perhaps unanticipated — opportunity to obtain data
that can be used to monitor the internal practices of gov-
ernment itself. The data used for this analysis was
obtained by making a request under FolPPA to CPIAB.®
CPIAB provided a range of data collected within the
CRTS pertaining to 17,080 FolPPA requests whose files
were closed in the three-year period that began on 1
October 2000 and ended on 30 September 2003. Data
relating to 10,598 personal information requests was
deleted by the author. As a consequence, the analysis is
based only on data for 6127 ‘general records’ requests.’

Characteristics of sensitive requests

The data allows us to determine the characteristics of
requests that are likely to be tagged as sensitive, either by
the ministry that received the request or by CPIAB. Table 1
classifies requests by subject, as identified by ministries.
(Subject categories are not standardised across minis-
tries, so there are several roughly similar categories.
Fifty-eight per cent of requests were not categorised by
subject at all.) The table shows the percentage of requests
in each subject category that were tagged as ‘CPIAB
Sensitive’ by CPIAB, and also the percentage that fell in
each of the four sensitivity ratings (high, medium, low, or
none) that can be applied by the ministry that received the
request. The table is not exhaustive. For concision, some
subject categories that contained only a small number of
requests, or whose labels were unclear, were removed
from the list.

Table 1: Sensitivity of requests, by subject

o - . .
g E .= Ministry sensitive rating
Subject of ES =2 igh Med Low None
]

request z% Oo % % % %

Polls/focus 1
groups 29 93 31 0 17 52
Minister's travel 22 91 23 14 27 36°
Briefing 3
notes/books 82 8 59 6 0 34
Budget .
information 68 69 100 0 0 0
Policy issues 55 69 67 0 0 33°
Briefing books/ 6
materials 62 68 68 6 0 26
Re-organisation 33 64 0 0 0 100’
Correspondence 127 58 37 16 9 38
Financial 30 47 7 10 7 7
Reports 38 45 18 26 3 53
Audit report 75 37 16 69 0 15
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EE mg Ministry sensitive rating
Subject of E® T2 High Med Low None
request z® G8§ % % % %
Child protection 59 37 19 0 2 80
Contracts/
contrib. 90 34 28 3 18 51
agreements
Administrative 104 32 18 2 6 74
Gaming 29 24 3 0 0 97
Lands and 253 23 10 3 4 83
Prosecutions 26 23 8 0 0 92
Admiristrative 47 21 2 0 6 o1
Investigations 34 21 9 0 0 91
grc(’)rj‘esé’t:“ion 20 20 15 0 5 30
Aboriginal 61 20 30 10 28 33
Enforcement 25 12 20 12 20 48
Revenue 25 12 12 24 28 36
Engineering 31 10 13 29 16 42
Inspection 24 8 0 0 0 100
Civil litigation 34 6 0 68 6 26
Tax records 20 5 15 55 20 10
ﬁg?r?tenance 22 5 0 0 64 36
Coroner's report 29 3 0 0 0 100
.Fr{:ﬁ;’nec';}ia' 34 3 0 0 0 100
Licensing 69 1 0 0 0 100
Fire Reports 140 1 0 0 9 91
Subdivision 28 0 0 0 68 32
Road ownership 20 0 0 0 90 10
Inmate files 20 0 0 0 0 100

Two main findings can be drawn from Table 1. The first
is a confirmation of what is generally known: that much of
the most sensitive material relates to the core policymaking
activity of government. The second finding relates to the
disparity in rankings between CPIAB and ministries. It is
noteworthy that the two items which top the CPIAB’s list of
sensitive topics — ‘Polls/Focus Groups’ and ‘Minister’'s
Travel’ — would not top the ministries’ list of ‘highly sensi-
tive’ subjects. Furthermore, they are matters that have high
political salience. This may allow the inference that the
‘CPIAB Sensitive’ ranking is important as a part of a cen-
trally run, and politically attuned, communications program.

We are also able to determine which types of requester
are most likely to submit requests that are regarded as
sensitive by ministries or CPIAB. As Table 2 shows, politi-
cal parties and journalists are most likely to have their
requests tagged as sensitive. In particular, it is highly
probable that their requests will be tagged as ‘CPIAB sen-
sitive.” The probability that such requests will be tagged
by ministries as highly sensitive is lower, but still substan-
tial. (In fact, the CRTS Training Guide says that any
request from a political party or the media should be

recorded as one of ‘high sensitivity’. However, it is clear
that this guideline is not always followed. The Training
Guide says that special consideration should also be
given to assigning a ‘high’ sensitivity rating to all requests
from interest groups or law firms.)®

Table 2: Sensitivity of requests, by source of request

Ministry sensitivity rating

CPIA_B
Seng/t')“ve H(i)gh Med Low  None

% % % %
Political party 89 52 7 3 38
Media 72 41 21 2 35
Interest group 48 28 20 10 42
gg‘/g[nm ot 30 14 16 19 51
Individual 19 20 10 12 58
Business 10 11 12 19 58
g)gg;a/r public 7 5 18 7 70
Law firm 6 8 12 16 64
Researcher 4 2 10 17 71
All 31 23 13 11 53

Public servants often argue that government has a
legitimate interest in monitoring the Fol system and antic-
ipating the likely impact of disclosures. Furthermore they
argue that this monitoring activity does not result in differ-
ent treatment for sensitive requests. Data extracted from
the CRTS allows us to examine whether this claim of
equal treatment is plausible.

One basic question is whether sensitive requests are
processed in a timely way. Table 3, which shows pro-
cessing time for requests categorised by level of sensitiv-
ity, suggests that there are important variations.® For
example, requests that are tagged as ‘highly sensitive’ by
ministries take an average of 81 days to process; by con-
trast, ‘low sensitivity’ requests take only 46 days. How-
ever, the interplay of ministerial and CPIAB ratings is not
straightfoward. In general, the ‘CPIAB sensitive’ tag did
not increase processing time if a ministry had already
classified the request as sensitive; on the other hand, it
did increase processing time if a ministry had not already
classified the request as sensitive.

Table 3: Processing time for requests, by sensitivity,
in days

Ministry sensitivity rating

All
High Med Low None
CPIAB sensitive 73 73 78 46 74
Not CPIAB
sensitive 61 99 91 46 53
All 65 81 87 46 57

It must be recognised that Table 3 does not provide
conclusive evidence of unfair treatment. There may be
legitimate reasons for the differences observed in the
Table. For example, sensitive requests might also be
broader, or might require interdepartmental consultations.
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At best, this table provides preliminary evidence that sug-
gests a need for further study.

On the other hand, the data in Table 4 is more prob-
lematic. It shows the percentage of requests that are not
completed by deadlines stipulated in FolPPA. (In gen-
eral, the deadline is 30 days, but this can be extended in
certain circumstances).* A failure to respond by the stat-
utory deadline is known under federal law as a ‘deemed
refusal,” and is regarded as a clear violation of statutory
requirements. (In fact, the federal Information Commis-
sioner uses this as a main measure of ministry perfor-
mance.) There is a clear disparity in deemed refusal rates
by level of sensitivity: only 36% for requests with low sen-
sitivity, but 62% for requests with high sensitivity. Further-
more, the additional time taken after the expiration of the
statutory deadline is longer for more sensitive requests.

Table 4: Deemed refusal rates by sensitivity

Past deadline Average days

Sensitivity % past limit
High CPIAB sensitive 61 53
Not CPIAB sensitive 65 80
Both 62 62
Medium CPIAB sensitive 64 57
Not CPIAB sensitive 70 61
Both 68 60
Low CPIAB sensitive 45 20
Not CPIAB sensitive 35 35
Both 36 33
None CPIAB sensitive 53 73
Not CPIAB sensitive 43 50
Both 45 55

Another measure of treatment is the disposition of
requests. These results are provided in Table 5. These
results must be treated cautiously, as there may be legiti-
mate reasons — such as differences in the kind or
amount of information requested — that could explain
some of the observed disparities.

Nonetheless, the data is intriguing. For example, it
shows that the withdrawal rate is substantially higher for
more sensitive requests — although the abandonment
rate is lower. The meaning of this result needs to be clari-
fied, but it might suggest that requesters are more likely to
take the step of explicitly withdrawing requests that are
being treated as sensitive, perhaps because of fee esti-
mates or delays. (Data on fee estimates was not requested
from MMS, so this point cannot be explored.) On the other
hand, they seem less likely simply to walk away from the
request. Sensitive requests are also less likely to result in
full disclosure and much more likely to result in a
response that records do not exist. Again, the reasons for
these differences need to be explored more fully.

This is a short analysis based on a limited set of data
extracted from the CRTS. The CRTS contains a much
wider range of data that can be obtained by researchers
and non-governmental organisations through FolPPA.
More data, combined with more sophisticated statistical
analyses, could reveal more about the internal workings
of the FolPPA process and provide better evidence on
the question on the treatment of sensitive requests.

Table 5: Disposition of requests by sensitivity

CPIAB

sensitive Ministry sensitivity rating

All
%

Yes No High Med Low None
% % % % % %

Abandoned 6.6 5.5 7.0 5.6 7.9 9.8 6.0

Withdrawn 121 180 9.5 187 18.0 8.5 8.7

Full disclosure 23.1 17.4 257 16.6 26.8 27.2 24.2

Partial release 32.6 27.7 348 27.7 27.1 343 356

Access denied 4.2 2.5 4.9 2.6 3.7 1.4 5.6

Records do
not exist 154 246 11.3 259 117 10.2 129
Routinely
releasable 45 32 50 19 36 69 53

Nonethless this analysis does illustrate two basic
points. Governments are adopting more sophisticated
technologies for the administration of their freedom of
information laws, and they are exploiting the potential for
centralised monitoring that is created by these new tech-
nologies. At the same time, these technologies create
new opportunities for non-governmental actors to
increase transparency and accountability on matters
relating to the operation of Fol laws.
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Media use of Fol surveyed: New Zealand puts Australia and

Canada to shame

A quantitative survey of thousands of news stories in four
nations has revealed that few Australian journalists use
Freedom of Information (Fol) requests as a news gather-
ing tool. In contrast, however, their New Zealand counter-
parts are some of the heaviest Fol users in the
English-speaking world. Among the survey’s more unex-
pected outcomes was another discovery that in relative
terms New Zealand journalists lodge many more Fol
requests than their United States colleagues. In addition
to presenting the raw data, this article examines probable
reasons for the survey findings.

The survey methodology involved using a combination
of journalistic techniques including advanced com-
puter-assisted reporting statistical methods and content
analysis. The results were based on detailed studies of
on-line newspaper archives in Australia, Canada, New
Zealand — all of which have Westminster systems of
government — and in the United States, with its republi-
can presidential system.

The Australian and New Zealand sections of the sur-
vey were conducted by the writer but it was not possible to
gain direct access to all the relevant data in the United
States and Canada. Results from the latter two nations
were therefore based on data collected by credible others
—in Canada’s case a federal government task force and
in the United States, the National Security Archive at
George Washington University.* In each of those nations
relevant data was extracted from computerised newspa-
per archives via Lexis-Nexis and Dow Jones.?

While it was possible to obtain figures relating to Fol
requests lodged by journalists at all levels of government
in Australia, New Zealand and the United States, it was
only possible to obtain data on federal Fol requests by
Canadian journalists. Time-lags in reporting some results
meant there were also differences in the dates of the sur-
veys, with the surveys of Australia and New Zealand
media conducted over 12 months from 31 March 2001 to
31 March 2002, while the United States survey covered
the 2000-2001 financial year and the Canadian survey
period was the 2000 calendar year. None-the-less, the
surveys were each conducted over a single 12-month
period between January 2000 and 31 March 2002.
Therefore, while not pretending to offer an absolutely
definitive picture, the surveys were clearly indicative of
national trends.

The United States

The National Security Archive is the largest non-profit
user of the United States federal Freedom of Information
Act, FOIA.® The organisation conducted a detailed
on-line survey of United States newspapers which
showed that:

Documents released under federal, state and local Freedom of
Information Acts [in the United States] sparked more than 3,000
news stories in 2000 and 2001 (according to the Archive’s
searches of on-line databases), exposing data of major public
interest ...

The director of the Archive’s Freedom of Information
Project, William Ferroggiaro, said the survey involved
searching newspaper archives accessed via Lexis-Nexis
and Dow Jones for the terms ‘FOIA’ or ‘Freedom of Infor-
mation Act’ over a 12-month period.® He said it was prob-
able that the search captured wire service articles as well
as individual newspaper articles — a factor which could
mean that the tally of 3000 Fol-based articles could have
been somewhat overstated as some syndicated wire ser-
vice stories might have been counted more that once. In
the context of the survey it is highly significant that a for-
mer chief staffer for the House of Representatives com-
mittee that had jurisdiction over FOIA, Robert Gellman,
reported that relatively few United States journalists actu-
ally used Fol — often because they did not need to. In his
17 years with the committee Gellman worked on some of
the major FOIA amendments in his nation. He said:

First, journalists are lazy. Many don’t bother to make formal

requests, but they threaten to sometimes. The threats can be

effective because bureaucrats are lazy too and they will turn
over/leak information rather than go through the FOIA
paperwork. Reporters have told me for years that mentioning

FOIA can be very useful. ... FOIAis a last resort. FOIA marks the

borders of what can be withheld ...°

Gellman’s observations were supported by the work of
two Washington-based Heritage Foundation researchers
into Fol use in 2001. They found that only 5% of 2285
FOIA requests submitted to four federal agencies during
the first six months of 2001 were lodged by journalists.’
The analysis found that journalists were actually among
the least frequent users of Fol in the United States and
that 40% of requests were from corporations, 25% from
lawyers and 16% from individuals who did not identify
their employment.

Australia

The survey of Australian media found that Fol applica-
tions led to the publication of only 382 news stories in
Australia in 2001-2002. It showed that only 23 Fol
requests which resulted in publication of stories during
the 12 months were lodged by media outlets under fed-
eral Fol legislation. A further 162 requests which sparked
stories were for state and local government information.
Over 100 of the latter requests were generated by just two
publications — Queensland’s Courier-Mail (87), and Vic-
toria’'s Herald Sun (20). The remaining 197 requests
which resulted in media reports were lodged, not by
media outlets, but by opposition members of parliament
— meaning that Australia’s politicians were greater users
of Fol than its journalists.

The survey also revealed that there were more articles
criticising Australia’s state and federal Fol laws (267)
than there were stories resulting from Fol applications
lodged by media outlets.

Canada

It was not possible for the writer to access enough Cana-
dian media outlets via the Internet and World Wide Web
to accurately survey of the use of Fol by Canadian media.
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However, the Canadian Government's Access to Infor-
mation Review Task Force,® which was charged with
reviewing that nation’s federal Fol laws from 2000 to
2002, conducted a detailed survey of how Canadian jour-
nalists had used Fol in selected years from 1985 to 2000.
The survey was not fully comparable with the other sur-
veys discussed here because it focused solely on federal/
national Fol requests whereas the other three surveys
considered requests lodged with different levels of gov-
ernment. Despite that, there were enough close similari-
ties in survey methods and results to be able to compare
national trends.

The survey found that in 2000 there were 1911 news-
paper articles published in Canada which referred to spe-
cific requests for information.® A further 485 articles
contained comments on Canada’s Access to Information
Act, with the majority being criticisms of the Act and/or its
administration. Unfortunately the survey did not reveal
how many Fol requests which sparked news stories were
lodged by opposition politicians. However, separate
research conducted by the Review Task Force revealed
that:

...In2000—2001, businesses made more use of the [Access to

Information] Act than any other group (40.9 per cent), followed

by the general public (31.5 per cent), organizations (16 per

cent), the media (10.8 per cent) and academics (0.8 per cent).

While usually included in the general public category, requests

from parliamentarians are estimated to be 10 per cent of all

requests.

Those figures are comparable with figures from Aus-
tralia and the United States. Among other things they indi-
cate that, comparatively, less than 11% of Fol requests in
either Australia, Canada or the United States were from
journalists but that journalists in Australia and Canada
apparently made greater use of formal Fol requests than
journalists in the United States.**

New Zealand

In New Zealand’s case, it was possible to conduct a
detailed survey of the nation’s major newspapers;
although it was not possible to survey broadcast media
because there was insufficient access to archived tran-
scripts of news and current affairs programs. But the sur-
vey of New Zealand newspapers was detailed and
revealing.

One of the striking things about the New Zealand press
is the high number of daily newspapers relative to popula-
tion size.*? The survey of newspaper articles in that nation
was over the year from 31 March 2001 to 31 March
2002.%% It revealed that newspaper journalists lodged 466
Fol requests seeking information from the national gov-
ernment and/or local authorities which resulted in the
publication of stories during the 12 months. A further 68
requests which resulted in newspaper articles were
lodged by opposition members of parliament, making a
total of 534 news stories. Of that number, 534 stories
resulted from requests lodged with the National Govern-
ment and 32 from applications made to local councils. Of
15 other articles or comment pieces which touched on
either the Official Information Act 1982 (New Zealand's
Fol law pertaining to central government agencies) or its
Local Government Official Information and Meetings Act
1987 (for local and regional authorities) there was

negligible criticism of how the laws operated. In addition
to the articles specifically stemming from Fol requests or
commenting on the operation of the statutes, there were
another 124 general references to Fol, many of which
related to official inquiries and court cases and/or to indi-
viduals who had lodged their own Fol requests.

Interpreting the figures

Comparative results from the surveys in each nation are
presented in the following four graphs. The data are col-
lated and depicted in two ways, first as raw figures and,
second, in terms of published news articles per 100,000
people.

Federal/National Government Fol requests which
resulted in news stories over a 12-month period in
2000 or 2001/2002

2500

M Australia
2000 | MNew Zealand 1911
El Canada

1500

1000

Total number of stories

502
500

23

0

Figure 1: Raw results expressed as the total number of
news stories involving national Fol requests

The graph in Figure 1 plots the total number of Fol
requests to national/federal government agencies that
led to news stories in Australia, New Zealand and Can-
ada over a year. The United States figures could not be
included in this graph because it was not possible to sep-
arate United States federal figures from those for state
and local governments; consequently they are dealt with
later. The graph makes it clear that the sheer number of
national (federal) government Fol-based news stories
published in Canada in the survey period out-numbered
the total of all national Fol-based stories in Australia and
New Zealand.

But raw numbers can be misleading. More meaningful
comparisons emerged by adjusting the survey findings to
express the number of national government Fol-related
articles published in each of the three Westminster
nations in terms of articles per 100,000 people. The
adjusted result is depicted in Figure 2. It is based on a
population of Canada at the time of writing of about 30
million people, about 20 million in Australia and about 4
million in New Zealand.

In a dramatic reversal of the picture painted by the raw
figures, Figure 2 shows that per head of population, New
Zealand newspaper journalists were proportionately
much greater users of Fol at a national level than news-
paper journalists in Australia or Canada. Further, in

Freedom of Information Review



Freedom of Information Review

comparative terms of stories per head of population, New
Zealand journalists wrote nearly twice as many national
Fol-based articles as Australian and Canadian journalists
combined. Interestingly, Figures 1 and 2 also indicate
that Australian newspapers ranked a long last in both the
raw use and adjusted figures.

Federal/National Government Fol requests for 100,000
people which resulted in news stories over a 12-month
period in 2000/2001 or 2001/2002

14

12.55

12 T m Australia

10 + [MNew Zealand
Canada

6.37

Stories per 100, 000 people

0.12

0

Figure 2: Number of national Fol-based articles
adjusted for population and expressed as number of
stories per 100,000 people

While it was not possible to obtain data on state/pro-
vincial and local government requests in Canada and the
only figures which could be obtained for the United States
were combined results for stories based on state, local
and federal requests, it was possible to compare the
number of stories resulting from requests lodged with all
levels of government in Australia, New Zealand and the
United States. Bearing in mind that New Zealand is a uni-
tary state and not a federation and therefore only has
national and local governments while Australia and the
United States have federal, state and local government
structures, Figure 3 shows that in raw terms United
States journalists lodged more Fol requests at all levels
than their Australian or New Zealand counterparts.

News stories resulting from Fol requests lodged with all
levels of government from national to local

3500
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Figure 3: Total number of Fol-based stories sourced
from all levels of government.

Superficially, Figure 3 appears to confirm an expecta-
tion that Fol might be used to better effect by United
States journalists. That expectation is consistent with the
fact that the United States has the oldest Fol laws in the
nations considered in the survey,** that it has the most
effective Fol laws, and that those laws are supported by
other media-positive legislation such as the First Amend-
ment to the Constitution with its guarantees of a free
press and freedom of speech. However, the United
States, with about 278 million people at the time of writ-
ing, had a population more than five times the total popu-
lation of the three Westminster nations — which only had
a combined total of about 54 million. So again the picture
changed dramatically when the figures were adjusted for
population and expressed in terms of stories per 100,000
people. The adjustment is reflected in Figure 4. It shows
that per head of population, New Zealand newspapers
published more than 12 times more Fol-based articles in
the survey period than United States papers and that the
New Zealand total was nearly seven times greater than
Australia’s. In population adjusted terms, however, even
the Australian press published close to twice as many
Fol-related articles as the United States press.

News stories resulting from Fol requests lodged with all
levels of government in Australia, the United States and
New Zealand per 100,000 people in 2001/2002
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Figure 4: Total number of Fol-based articles from all
levels of government in Australia, the United States and
New Zealand adjusted for population and expressed as

number of stories per 100,000 people.

Conclusions

The overwhelming conclusion to be drawn from the sur-
veys was that United States and Australian journalists
were not big users of their respective Fol laws but their
New Zealand colleagues were comparatively much
greater users. The result also infers that New Zealand
had the most workable system of Fol of any of the West-
minster nations considered in the surveys while Australia
had the least workable. However, the survey result must
be viewed in light of Gellman’s point that journalists in the
United States tend not to lodge formal Fol applications
because they can often gain access to government infor-
mation without resorting to formal legal process.*®

It should also be remembered that there are very sig-
nificant differences between Fol statutes and how they
are administered in different jurisdictions.
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As mentioned previously, there are also constitution-
ally protected rights of freedom of the press and freedom
of speech in the United States which are either weaker, or
do not exist at all, in the Westminster nations. In the
United States, Fol operates in a political climate where
there is a constitutionally enshrined ‘Bill of Rights’.*® None
of the Westminster nations discussed here has such
unequivocal constitutional statements.” It is therefore
more difficult for public servants®® in the United States to
tinker with legislative matters, including Fol statutes,
without acquiescence from the legislature than it is in
Westminster nations.

To that can be added the fact that of the four nations
considered here, only the United States has all the ele-
ments of a full separation of powers. Only in the United
States is there a clearly defined separation between the
legislature and executive — or administration as it is
referred to. In that system the executive (which is headed
by the president as chief executive) is better insulated
from meddling legislators than is the case in Westminster
system nations. In the latter jurisdictions there is no real
separation between the executive and the legislature.
The heads of different branches of the executive are Cab-
inet ministers and Cabinets are composed of members of
the legislature. Thus Westminster system cabinets are
all-powerful and it is relatively much easier for politicians
to interfere in the administration of legislation and to influ-
ence regulatory processes, including those relating to Fol
requests by journalists.

Examples of that interference can be seen in Canada
and Australia where it has become common in recent
years for government media advisers to be informed by
public servants when ‘difficult’ Fol requests that might
embarrass ministers or governments are lodged. All too
often those advisers and their ministers subsequently
play a part in thwarting the release of information, or at
least delay release until the newsworthiness associated
with a particular request is devalued by the effluxion of
time. That type of interference, while certainly not
unknown, does not appear to happen to the same extent
in the United States. In that nation the whole system of
government tends to have been more effective in discour-
aging deliberate bureaucratic delays from developing
into a virtual art-form, as has happened in Australia and
Canada. Related to that point, costs and charges are
generally clearly set out in United States Fol statutes,
most of which effectively exempt the media from pay-
ment. In Australia and Canada, however, recalcitrant
public servants and secretive governments have found
that imposing outrageous charges, or even just preparing
astronomically expensive quotes, is an effective disin-
centive that discourages media requests generally, and
especially requests which are potentially embarrassing.

The survey results can also be seen to reflect differ-
ences in the way Fol legislation is actually framed in each
nation. For example, Fol statutes in Australia and Can-
ada have many more, and much less clearly defined,
exemptions and exclusions than the well defined set of
nine exemptions prescribed in United States federal
laws. Another major legislative difference can be seen in
the fact that Cabinet documents are exempt from scrutiny
in Australia but not in New Zealand. Then there is the

point that both Canada and New Zealand have independ-
ent commissioners or ombudsmen specifically charged
with administering Fol, while Australia does not.

And none of the Westminster bureaucracies have a
requirement found in the United States Fol laws which
obligate agencies to provide ‘electronic’ reading rooms
giving Web access to Fol material that has been released
previously or which would be likely to be released in
future. That is an important difference which adds weight
to Gellman’s observation that Untied States journalists
often do not need to lodge formal Fol requests to gain
access to government-held information.

Within the Westminster nations, New Zealand stands
out as having developed a system of Fol which can be
reasonably well accessed by journalists. Its system, while
far from perfect, stands head and shoulders above the
politically manipulated sham that Fol has degenerated
into for journalists and consumers of news in Australia
and Canada. The main reason for that difference appears
to be thatthe New Zealand statutes were passed atatime
in that nation’s history when its governments, public ser-
vants and citizens jointly recognised that there was a
need to overhaul government and steer it away from
secrecy and towards transparency. Further, unlike Aus-
tralia and Canada, New Zealand did not slavishly adopt
the United States model of Fol — a model that works rela-
tively well in the United States republican presidential
system but which is almost bound to fail in Westminster
system nations because United States Fol laws do not
superimpose well on governments and administrations in
other nations which are less open and less accountable.™®
That key difference at least partly explains why the opera-
tion of the New Zealand Fol system is not plagued to the
same extent by the tactics of prevarication which dog Fol
in Australia and Canada.®

It is also noteworthy in light of Australia’s abysmal
standing in the survey that with a couple of significant
exceptions stemming from the work of a couple of excep-
tional journalists, Australian media generally seems to
have given up the fightin relation to Fol. That became evi-
dentin 2000 when the Australian Senate’s all-party Legal
and Constitutional Legislation Committee conducted
public hearings into proposed amendments to federal Fol
laws.** The suggested changes would have increased
transparency in the public service and introduced greater
accountability in government.?? Astonishingly — and
despite the survey finding reported herein that there were
more articles published in Australian newspapers critical
of the administration of Fol than there were stories result-
ing from Fol applications — not one of the 18 individuals
who made submissions to those hearings was a journalist
or represented a media outlet.?

Similarly, in Canada, too, news outlets also seem to
lack the will to confront their federal government about its
abuse of Fol. As leading Canadian Fol advocate Profes-
sor Alasdair Roberts* lamented in the Vancouver Sun in
September 2003:

Although journalists use the [Access to Information] Act regularly,
publishers and broadcasters don't invest the resources needed
to make the case for openness. Too often, editors let assaults on
openness pass without comment.
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Such media apathy does not bode well for the future of
Fol or, indeed, for open and accountable democracy, in
Australia or Canada.

STEPHEN LAMBLE

Dr Stephen Lamble is Co-ordinator of Journalism in the Faculty of
Arts and Social Sciences at the University of the Sunshine Coast.
email: slamble@usc.edu.au
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Conclusive or ministerial certificates — an almost invisible blight

in Fol practice

The existence of such certificates leaves the Act
exposed to changes in political will and bureaucratic
commitment to the principles and objectives of the
legislation ... The current restraint in the use of
these certificates is not cause to allow the damaging
potential of this mechanism to go unchecked.*
Under the Commonwealth Freedom of Information Act
1982, a Minister may issue a certificate that establishes
conclusively that a document is exempt. Ministerial certif-
icates may only be issued in relation to certain categories
of exempt documents. Where a conclusive certificate has
been issued, the power of the Administrative Appeals
Tribunal (AAT) to review is limited.

Nine years down the track and the damaging potential
of conclusive certificates at the federal level in Australia
remains alive issue. The problem is that there is no effec-
tive way to monitor the use of, and justifications for, con-
clusive certificates. Researchers within Australia and
internationally have been frustrated by this lack of basic
knowledge about how often and for what types of docu-
ments conclusive certificates have been used in Austra-
lia.? The fragility of Australian Fol practice and legislation
at the federal level is being exposed and placed under
pressure by a resurgence in the use and application of
Fol by the Australian media, NGOs, researchers and the
federal parliamentary opposition. This resurgence
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appears to be provoking the federal government towards
a greater reliance on conclusive certificates to prevent
access to information that could inform public policy
debates and enhance scrutiny of government perfor-
mance in key program areas.

The introduction of conclusive certificates into Austra-
lian Fol legislation was at the insistence of paranoid antip-
odean Sir Humphrey Applebys and their ministerial
masters. The concern was that the external review bod-
ies (AAT, Federal Court or Commonwealth Ombudsman)
would be unreliable in protecting sensitive information
relating to Cabinet, Commonwealth/state relations,
national security, defence, international relations and
even deliberative process documents. The justification
accepted by the Senate Standing Committee on Consti-
tutional and Legal Affairs in 1979 was that the ultimate
decision about access to such documents ought to be
made by, and be the responsibility of, the highest levels of
government. Yet it was a begrudging acceptance:

There is no justification for such a system tailored to the
convenience of ministers and senior officers in a Freedom of
Information Bill that purports to be enacted for the benefit of, and
to confer rights of access upon, members of the public. This can
only confirm the opinion of some critics that the bill is dedicated
to preserving the doctrine of executive autocracy.

This paranoia and justification was always unsustain-
able or at best demonstrated a lack of (or maybe even a
fear of) the genuine impartiality and integrity of those
external review bodies. Furthermore unlike many other
jurisdictions (examples being New Zealand and Ireland)
no significant safeguards or limitations were built into the
issuing of certificates and mechanisms to limit their dura-
tion to the minimum time necessary to protect the docu-
ment in question.

Some jurisdictions, Tasmania being a prime example,
have abolished conclusive certificates with no apparent
outbreak of risky or unwarranted disclosure of sensitive
information by the external review body. In its final report
released in January 1996, the ALRC/ARC made three
very conservative, and in my opinion weak, recommen-
dations (which along with nearly every other one of the
total 106 recommendations has failed to be implemented
or seriously considered by the Howard Government).
These recommendations were:

40A (ALRC): Regulations should be made under s 36A of the Fol
Act prescribing two years as the maximum duration of
conclusive certificates.

40B (ARC): Conclusive certificates issued under s 33 and s 34
should remain unlimited in duration. Certificates issued under s
36 (deliberative process) should be limited to a maximum of five
years.

41 [ALRC/ARC] The Fol Commissioner [never implemented]
should monitor the use of conclusive certificates and include in
his or her annual Fol report details about their use and any
failure of a Minister to revoke a certificate despite a finding by the
AAT that there are no reasonable grounds for the exemption
claim.

The ALRC and ARC were clearly divided on the neces-
sity of conclusive certificates for s 36 (deliberative pro-
cess) documents.*

53A (ALRC) Provision for a conclusive certificate in respect of s
36 of the Fol Act should be removed.

53B (ARC) The Fol Act should be amended to provide that when
a Minister issues a conclusive certificate under s 36 he or she
must:

« provide the applicant with detailed reasons for issuing the cer-
tificate

« specify the duration of the certificate, up to a maximum of five
years, and give reasons for choosing that period

« advise the Fol Commissioner that the certificate has been is-
sued.

In 1994 two junior officers of the Commonwealth Attorney-
General’'s Department writing in a private capacity
argued:

The provisions for conclusive certificates are now anachronisms
with little if any relevance to the contemporary world of Fol
decisions. Time has proven that the substantive exemption
provisions, without the added strength of certificates, are in fact
more than adequate to the task of the exemption of genuinely
sensitive documents.

To some extent, the certificate provisions are a hangover from
the days before Fol, when the feared impact of the legislation
was clearly exaggerated. With reference to the Fol maturity
gained by 1994, rather than the Fol terrors apprehended in
1982, we may conclude that the certificate provisions have
outlived whatever usefulness they may once have had. The
provisions should be removed from the Act, enabling the AAT to
reach a determinative decision on the merits of the exempt
status of documents.®

Conclusive certificates in action

There are no formal monitoring requirements or any pub-
licly available information as to the frequency or pattern of
usage of conclusive certificates. The ALRC/ARC
reported that ‘few agencies issue conclusive certificates
[Dept of Prime Minister and Cabinet and Dept of Trea-
sury] and only infrequently’. The ALRC/ARC noted that
between 1986 and 1993 ‘the Dept of Prime Minister and
Cabinet issued 21 conclusive certificates in respect of
Cabinet submissions, seven in respect of internal work-
ing documents and five in respect of national security or
international relations’.®

Yet monitoring of the use, frequency and pattern of
conclusive certificates is almost impossible. The Annual
Fol Reports by the Federal Attorney General have never
separately mentioned the number or details of conclusive
certificates issued in any single year. Prior to the cutback
in support and staff devoted to Fol in the Attorney
General's Department (after the election of the Howard
Government in 1996) conclusive certificates were occa-
sionally mentioned in case summaries butin recent years
the Department has stopped even supplying case sum-
maries, especially in the Annual Report.

The ALRC/ARC Report noted that ‘it is not uncommon
for agencies to issue a conclusive certificate after an
applicant has lodged an appeal with the AAT".” It is this
‘card up the sleeve’ use of conclusive certificates which
justifiably annoys applicants. Applicants lodge their
requests, often wait an inordinate period of time for the
agency to duly consider the request, respond to the
agency’s exemption claims on internal review, carefully
respond to the grounds for exemptions in their AAT filing
only to have the Agency play the conclusive certificate as
a trump card. The ALRC/ARC stated: ‘The Review con-
siders the issue of conclusive certificates at that late
stage to be an abuse of the system’.®2 An abuse that there
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is little check on or adverse consequences for allowing to
occur.

In early November 2003 the following report appeared:
‘The Weekend Australian has spent more than 10 months
attempting to obtain, under Fol, publicly unavailable
Treasury documents concerning the operation of the first
homebuyers scheme, income tax bracket creep and
baseline information used in the preparation of the
intergenerational report on population ageing’.? It was
reported that the Treasury had requested the process to
an AAT hearing be delayed because it wanted to consider
the issuing of conclusive certificates on these matters. A
decision made about such an action, in the lead up to an
AAT hearing, on documents relating to issues of ongoing
public debate is both a heavy handed use of an exemp-
tion that should rarely be used and a totally unjustified
curtailment of informed public debate and policy scrutiny.

In December 2003, as a consequence of the campaign
by Michael McKinnon and The Australian, the Federal Trea-
surer, Peter Costello revealed the following information:

* between 1982-1986 55 conclusive certificates were
issued and 14 were contested in the AAT.

» since 1986 no record of certificates issued has been
kept but 13 certificates have been challenged.™

The AAT ‘can review the issue of a conclusive certifi-
cate and express a view on whether there are reasonable
grounds for the exemption claim’ under s 58.** However,
if the AAT finds there are no reasonable grounds for the
issue of the certificate it can only recommend that the
Minister does so. If a Minister decides not to revoke the
certificate he or she must table a notice and advise Parlia-
ment of their action. The ALRC/ARC reported that this
tabling obligation ‘imposes a considerable and sufficient

discipline on Ministers’.*?

A reading of the case summaries contained in the
Annual Fol Reports of the Attorney General prior to 1996
revealS that the AAT had recommended the revocation of
a number of conclusive certificates because the Minister
had not met the minimal and low thresholds required for a
conclusive certificate. It seems that the Ministers con-
cerned found the discipline mentioned by the ALRC/ARC
to be both unnecessary and a burden easily borne. How-
ever, the frequency of issue and subsequent revocation
since 1996 is almost impossible to verify.

An alternative to complete abolition

The Irish Fol Act originally provided for the periodic
review of conclusive certificates (ministerial certift
cates).”® The Taoiseach (Prime Minster) and other Minis-
ters (but not the issuing Minister) had to on a regular basis
(originally SIX months) review all certificates issued. The
issuing Minister could make submissions in relation to the
certificate but not participate in the review.

Second, the Taoiseach could at any time review the
operations of the certificate mechanism as a whole or for
any agency. If there was a decision that any certificate
should be revoked, the issuing Minister had to revoke the
certificate. Each Minister provided an annual report to the
Irish Information Commissioner setting out the number of
certificates issued and the basis for that decision. The
Information Commissioner included this information in
their Annual Report.

The Fol (Amendment Act) 2003 imported into the Irish
system the concept of applying conclusive certificates to
deliberative process documents.** One of the most worri-
some aspects of the continued retention of conclusive
certificates (especially in relation to deliberative process
documents) in Australian federal Fol legislation is thatitis
used as a precedent by jurisdictions like Ireland to justify
their restrictions on information access.

Further research needed

In researching this short note it was surprising to find the
extent of the deficiencies in the monitoring and recording
of the issue and revocation of conclusive certificates.
There is simply no quick way of ascertaining the fre-
quency (or changes in the pattern of usage) of conclusive
certificates.

A quick scan of AAT decisions reveals an apparent
high number of decisions by the AAT that there is no justi-
fication or grounds for the issuing of the certificate. This is
surprising because the threshold to legitimate the issuing
of a certificate is so low. The Tribunal only has to deter-
mine that reasonable grounds exist for the issuing of the
certificate. There is no requirement for the Minister to
show that the public interest in issuing the certificate out-
weighs the public interest in making the information avail-
able. Yet even with this low threshold and the minimum
conditions tribunals have been prepared to accept a num-
ber of conclusive certificates have been seen to have no
reasonable basis. In Re Cleary and Department of the
Treasury (1993) 18 AAR 83 the Tribunal was prepared to
accept that even if there was only a potential for public
misunderstanding or misinterpretation this qualified for
the Minister to have reasonable grounds upon which to
issue a certificate.

Conclusion

The government needs to immediately issue details of all
conclusive certificates issued since 1983 but especially
since 1996. These details should include a listing of all
cases where an AAT hearing has determined that the Min-
ister had no reasonable grounds for issuing the certificate.

The government should also heed the advice of the
1996 ALRC/ARC report on the necessary safeguards,
limitations, monitoring and review of conclusive certifi-
cates. Where the ALRC and ARC have split on their rec-
ommendations, a choice between the alternatives is far
superior to the status quo.

There is unlimited potential for the abuse of the conclu-
sive certificate process. Therefore, the government needs
to demonstrate that potential is not being realised by
intent, default or due to a lack of oversight. If the justifica-
tion for conclusive certificates remains the desirability that
the highest levels of government have final say over the
release of sensitive information, then that responsibility
must be transparent and able to be publicly demonstrated.

RICK SNELL

Rick Snell teaches law at the University of Tasmania.
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A SELECTION OF RESOURCES ON FREEDOM OF INFORMATION IN THE UNITED STATES

by Michael Ravnitzky, mikerav@mindspring.com

This selection is concentrated on articles about or con-
nected to freedom of information in the US. Unless other-
wise noted all references to the Freedom of Information
Act are to the United States legislation.

| have been collecting titles of some books and legal
articles on the subject of Freedom of Information and
secrecy issues. Sources included some legal biblio-
graphic indexes. | have selected some of the most useful
from that list. This list undoubtedly contains a few useful
Freedom of Information Act related articles you may have
missed. | have included only a couple of selected articles
about state-level FOIA issues—most deal with the fed-
eral statute and its application.
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Foerstel, Herbert N. Freedom of Information and the Right To
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mation Act. Greenwood Publishing Group, 1999.

Henry, Christopher N. Freedom of Information Act. Nova Sci-
ence Publishers, April 2003. (Note: | don’t know anything
about this volume)

Johnson, Chalmers. The Sorrows of Empire: Militarism,
Secrecy and the End of the Republic. 1st edition. New York:
Metropolitan Books, 2004.

Koontz, Linda. Information Management: Update on Implemen-
tation of the 1996 Electronic Freedom of Information Act
Amendments. Diane Publishing Co., December 2003.

Rozell, Mark J. Executive Privilege: Presidential Power,
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Articles 2003

Holding Back — There are Many Ways U.S. Government
Agencies Thwart the Freedom of Information Act, by Jeffrey
T. Richelson, Bulletin of the Atomic Scientists, vol. 59, no. 6,
2003, p. 26, 8 pp.

Secret Settlements: Do We Need a Sunshine in Litigation Act?
By Andrew J. Schwaba, Wisconsin Lawyer, vol. 76, no. 10,
October 2003, p. 10-11, 50-1.

Rhode Island’s Access to Public Records Act: An Application
Gone Awry, by Michael W. Field, Roger Williams University
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