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“Information about government operations is not, after all, 

some kind of ‘favour’ to be bestowed by a benevolent 

government or to be extorted from a reluctant 

bureaucracy. It is, quite simply, a public right.” 

 
 
 
- Bob Hawke, 1983 
 

 
 



 

 3
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PREFACE 
 

 
The impetus for this report stemmed from a series of fruitless Freedom of 

Information requests submitted by Shadow Minister for Public Accountability, 

Kelvin Thomson MP. The requests sought the disclosure of information 

relating to government knowledge of the AU$290m in kickbacks funnelled to 

the Iraqi regime by AWB Limited (AWB). The failure of FOI laws to produce 

any substantive information about an issue which ignited such significant 

public interest compelled this study of FOI in Australia.   

 

This report is concerned solely with FOI as it relates to requests for non-

personal information. There is academic consensus that treatment of this type 

of request provides the most telling critique of an FOI system.1 Thus 

Thomson’s AWB-related claims, being contentious and topical, provide an 

appropriate case study through which to consider Australia’s FOI regime. That 

is the aim of this project. 

                                            
1 A Ardagh, ‘Freedom of Information in Australia: a Comparative and Critical 
Assessment’, paper delivered at ALTA Conference, Western Australia 1991, reprinted in 
R Douglas and M Jones, Administrative Law: Cases and Materials (1993) 137 at 145; quoted 
in R Snell, ‘The Kiwi Paradox – A Comparison of Freedom of Information in Australia and 
New Zealand’ (2000) 28(3) Federal Law Review 579 at 598 
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EXECUTIVE SUMMARY 
 
 
 
Freedom of Information in Australia is in dire need of reform. In the twenty-five 

years since its inception, it has failed to fulfill its stated objective of extending 

“as far as possible” the right of the Australian people to access government-

held information. While it may operate reasonably in relation to requests for 

personal information, the inconsistencies between principle and practice are 

all too stark in relation to ‘other’ requests. 

 

This report reviews Australia’s FOI framework by considering a series of FOI 

applications submitted by Kelvin Thomson MP, Shadow Minister for Public 

Accountability. The requests sought to gauge the government’s knowledge of 

the AWB Limited (AWB) scandal involving alleged kickbacks paid to Saddam 

Hussein’s regime. Despite public interest, the FOI process failed to facilitate 

access to any substantive information, a result consistent with growing trends 

in third-party access requests. Delays, costs and non-disclosure of information 

have regularly combined to create widespread disillusion with FOI. 

 

Effective access to information is a crucial component of a healthy 

democracy. It promotes accountability, scrutiny of government and public 

participation. Representative democracy is premised on the notion that the 

public has ultimate control of government, exercised through the election of 

members of parliament. This control can be meaningful only if it is informed. 

Further, a strong culture of access to information deters corruption through 

risk of exposure, and improves the quality of government decision-making. 

 

Three core problems afflict Australia’s FOI framework: 

  

(i) Low legislative ambition: the FOI Act promises little, constraining 

the rights it confers with broad and vaguely defined exemptions. 

(ii) Toothless review mechanisms: the FOI Act allows Ministers to 

issue certificates stating that documents are exempt, which have 
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the dual effects of eroding the merits review function of the 

Administrative Appeals Tribunal and undermining its determinative 

powers.  

(iii) Cultural resistance: a culture of resistance to FOI exists within 

much of government, leading to obfuscation of the spirit of the Act.  

 

This report proposes several strategies for reform: 

 

Drafting 
(i) Redraft the objects clause so that it is more explicitly pro-disclosure 

(ii) Subject exemption provisions to a test of tangible harm 

Review 
(i) Abolish conclusive certificates 

(ii) Establish an independent information commissioner within the 

Ombudsman’s office to oversee administration of the FOI Act and to 

monitor compliance 

Culture 
(i) Confer powers on an information commissioner to promote FOI 

within and outside of government, to create incentives for best 

practice and to advise government on reform 

(ii) Establish an ‘FOI constituency’, a union of journalists, politicians, 

academics and interest groups to advocate for reform 

(iii) Streamline information management systems so that information is 

readily traceable 

 

Without reform, the operation of FOI in Australia will continue to move further 

away from the goals which underpinned its inception. In the context of 

administrative developments which have undermined public accountability 

(the growth and changing role of ministerial advisers; increasing politicisation 

of the public service; changing nature of Senate investigative powers; a more 

disengaged public), the need to reinforce the strength of FOI as a tool of 

public accountability is more pressing than ever. 
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INTRODUCTION 
 

 

This report seeks to evaluate Freedom of Information (FOI) legislation as a 

tool of public accountability in Australia. It was inspired by a series of failed 

FOI requests submitted by Shadow Minister for Public Accountability, Kelvin 

Thomson MP, seeking information relating to the AU$290 in kickbacks 

funnelled to the Iraqi regime by AWB Limited (AWB). The request sought to 

determine the level of government knowledge of these dealings, to scrutinise 

the government’s relationship with AWB and to understand how it was that, 

despite 33 warnings that the wheat exporter was violating the United Nations’ 

Oil-for-Food programme, some issued as early as 1999,2 the government 

failed to formerly scrutinise AWB until the Volcker Inquiry publicly exposed 

AWB in October 2005.3 

 

The scandal reveals much about the condition of public accountability in 

Australia and exposes the limits of this country’s current legal and 

administrative framework in supporting transparency in government. While 

AWB is the subject of a Commission of Inquiry and will almost certainly face 

criminal charges,4 the government has subverted Australia’s key 

accountability safeguards and deflected attention from its inaction on this 

matter: 

 

• It routinely refuses to answer Opposition questions during Question 

Time, delivering the stock response that:  

                                            
2 According to Kevin Rudd, Speech of a Matter of Public Importance, 14 September 2006, 
available at http://www.kevinrudd.com/01_cms/details.asp?ID=20#96, viewed September 21, 
2006 
3 Paul A. Volcker: Independent Inquiry Committee into the United Nations Oil-for-Food 
Programme: Manipulation of the Oil-For-Food Programme by the Iraqi Regime, October 27, 
2005,  http://www.iic-offp.org/documents/IIC%20Final%20Report%2027Oct2005.pdf, ch VIII 
A, p311 - 325 
4 See Young J in his Explanatory Statement, AWB Limited v Honourable Terence Rhoderic 
Hudson Cole (No 5) [2006] FCA 1234: that the evidence establishes that AWB Ltd 
“deliberately and dishonestly” conspired to work a trickery on the UN. 
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“We have been totally transparent about this issue. We alone of Western 

governments have established a body [the Cole inquiry] to inquire into these 

matters. I wait with interest for the outcome of the inquiry.”5 

 

• The Cole Inquiry is premised on explicit terms of reference which allow 

it to examine the liability of the three Australian companies named by 

Volcker only. 6 

 

• Ministerial accountability has become a misnomer, as Ministers appear 

to avoid responsibility by claiming that they weren’t informed. 7 

 

In this context, FOI has become an imperative. A key function of an 

Opposition in the Westminster system is to hold the government to account. It 

is impossible for this role to be performed effectively while access to 

information is so tightly controlled. Thus, this report seeks to explore the limits 

of Australia’s FOI framework and considers ways in which its efficacy can be 

restored as a tool of public accountability. 

 

 

                                            
5 John Howard, Hansard, House of Representatives, Commonwealth Parliament, Canberra, 
13 September 2006, p52. 
6 Terms of Reference, Inquiry Into Certain Australian Companies in Relation to the UN Oil-for-
Food Programme, available at www.law.gov.au, viewed August 29, 2006 
7 M. Keating, ‘In the Wake of ‘A Certain Maritime Incident’: Ministerial Advisers, Departments 
and Accountability’, Australian Journal of Public Administration, 62(3): 92-97, September 
2003 
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(i) FOI in operation 
 

 

When the Freedom of Information Act 1982 (Cth) was introduced into the 

Australian legislative framework it was heralded as a groundbreaking 

instrument which would effectively serve the interests of transparency and 

accountability in government. Its purpose was to “extend as far as possible 

the right of the Australian community to access to information in the 

possession of the Government…”8 Twenty-four years on, there are concerns 

over the extent to which the FOI Act has enhanced these ideals. 

 

In a global context, Australia was relatively advanced in introducing a system 

to provide access to government-held information.  Although FOI history 

traces to 1766 with the introduction of Sweden’s Freedom of The Press Act,9 it 

was only in the latter part of the 20th Century that FOI gained momentum. Of 

the almost 70 countries which have introduced FOI into their legal and 

administrative systems, more than half did so in the past ten years. Fifty more 

are in the process of implementing them.10  

 

Today FOI is uniformly considered a critical tool in ensuring transparency, 

promoting responsible government and strengthening public participation in 

the political process.11 The Australian FOI Act seeks to fulfil these functions by 

providing access in three ways: 

 

• It requires agencies to make publicly available information about their 

operation and procedures 

                                            
8 Freedom of Information Act 1982 (Cth), s 3. 
9 The Swedish Act is one of four fundamental laws in the Swedish Constitution. Its object 
clause states: "to encourage the free exchange of opinion and availability of comprehensive 
information, every Swedish citizen shall be entitled to have free access to official documents." 
(Freedom of the Press Act, Chapter 2, Article 1).  
10 Source: D. Banisar, ‘Freedom of Information Around the World 2006 Global Survey of 
Access to Government Information Laws’, Privacy International. Available: 
http://www.privacyinternational.org/. Accessed 26 September 2006., p6 
11 Senate Standing Committee on Constitutional and Legal Affairs Freedom of Information, 
Commonwealth Parliament, Report by the Senate Standing Committee on Constitutional and 
Legal Affairs in the Freedom of Information Bill 1978, and aspects of the Archives Bill 1978 
(1979) p 21-22. 
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• It creates a general right of access to government-held information, 

subject to limitations of essential public interest and privacy 

• It creates a right to amend incorrect personal records.12   

 

These rights are limited by a broad range of exemption provisions13 and a 

mechanism which allows Ministers to bypass external merits review by issuing 

conclusive certificates.14  

 

Despite its noble-sounding intentions, the Australian FOI Act has been 

hamstrung since its inception. Broad exemption clauses, toothless review 

mechanisms and a government-fostered culture antithetical to the object of 

the Act have served as powerful obstacles to its effective operation. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 

 
                                            
12 Freedom of Information Act 1982 (Cth), s 3. 
13 Ibid, Part IV. 
14 A conclusive certificate states categorically that a document is exempt from disclosure. See 
discussion in Chapter Two of this report. 
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(ii) Why access information? 
 
 

This report rests on the premise that access to information is a public good. In 

part this presumption is instinctive, bound up in common understandings of 

the democratic process. It is expected that in a democracy, citizens have a 

basic right to know, to be informed about government action, to challenge it 

and to debate its merits.15 It is assumed that governments are judged by their 

actions and that this judgment is reflected at the polling booth. 

 

Public accountability demands public participation, which can be meaningful 

only if it is fully informed. Nobel-prize-winning economist Joseph Stiglitz 

argues that being informed has a cost – that is, the threshold of time and 

energy which individuals are prepared to expend in order to obtain it.16 

Greater secrecy raises the cost of access to information, discouraging 

participation in public affairs.17 An effective FOI regime can play a key role in 

lowering the cost of access, leading to greater and more meaningful 

participation in the political process, and enhancing the accountability function 

which is embedded in Australia’s notion of representative democracy. 

 

Stiglitz argues further that effective information access has instrumental value 

in that it leads to improvements in policy formation and decision-making. 

Greater transparency encourages wider consultation both within and outside 

of government, creates disincentives for governments to favour their own 

interests over the public interest, and undermines the ability of narrow interest 

groups to wield disproportionate power over decisions.18 Thus not only is 

abuse of power less likely, but day-to-day decision-making and policy 

formation is more likely to accord with people’s needs.19 

 

                                            
15 J Stiglitz, ‘Transparency in Government’, The Right To Tell: The Role of Mass Media in 
Economic Development, World Bank 2002 p29. 
16 Ibid p33. 
17 Ibid. 
18 Ibid. 
19 Ibid p28. 
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FOI also acts as a safeguard against corruption.20 In a culture of information 

access, one in which it is presumed that government actions will eventually be 

disclosed, public actors have powerful incentives to act in accordance with the 

letter and the spirit of the law. It is worth considering whether manipulation of 

the United Nations’ Oil-for-Food Programme (OFF) would have occurred, or 

would have continued for so long, if the primary players had been aware that 

their actions would inevitably be exposed. Even if private companies were not 

deterred, stronger information access laws may have brought the scandal to 

public attention sooner. The government may then have conducted more 

thorough investigations and acted more quickly to quell the controversy.21 

 

For the above reasons, and given the natural asymmetry of information 

between government and citizens22 and the lack of incentive for government 

to disclose information which is contrary to its interests,23 an effective FOI 

framework is a crucial component of any democracy.   

 

 

 

                                            
20 D Banisar, op. cit., p6 
21 See R. Snell on ABC Radio National, ‘Freedom of Information and the AWB Scandal’, The 
Law Report, 25 April 2006, <http://www.abc.net.au/rn/lawreport/stories/2006/1622676.htm#.> 
at 20 August 2006 
22 Ibid p27. 
23 Ibid p29. 
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(iii) AWB Requests: A Case Study 
 

 

Between February 13 and May 9, 2006, Kelvin Thomson MP, Shadow 

Minister for Public Accountability, made nine separate FOI requests for 

access to documents in relation to $290 million in kickbacks allegedly paid by 

AWB to then Iraqi President Saddam Hussein’s regime. Eight requests were 

made to the Department of Foreign Affairs and Trade (DFAT) and one was 

made to the Australian Agency for International Development (AusAID). Each 

claim differed in substance, but all stemmed from a core objective: to uncover 

the extent of government knowledge of, and potential involvement in, the 

corruption that undermined the UN Oil for Food Programme. 

 

An analysis of the series of refusals received raises doubts about the 

Government’s commitment to FOI and calls into question the effectiveness of 

FOI legislation as it is currently applied. In response to Thomson’s requests, a 

range of refusals were received: 

 

• Overall, 39% of documents deemed to fall within the parameters of the 

requests were completely exempt from disclosure (57 of 145) 

 

• 19% of documents were partially released (27 of 145) 

 

o Of those documents partially released, 30% contained less than 

two lines of information (8 of 27). Note, in the AusAID claim, 

86% (6 of 7 documents) contained less than two lines of 

information 

 

• 42% of documents were released in full (61 of 145) 
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o Of those documents released in full, 49% were documents 

already in the public domain or were copies of correspondence 

with Thomson’s own office24 (30 of 61) 

o Of the 51% of documents that were released in full, the 

overwhelming majority provided no insight into the issue at 

stake. The few that did related to information that had already 

been publicly released through the Cole Inquiry.25 

 

Amongst the various grounds of exemption claimed in response to Thomson’s 

requests, three recurred prominently:  

 

• Disclosure would damage the international relations of the 

Commonwealth: s33(1)(a)(iii) 

 

• Disclosure would reveal and unreasonably affect the business affairs of 

an organisation: s43(1)(c)(i) 

 

• Disclosure would reveal deliberative processes and would be contrary 

to the public interest: s36(1)(a) & (b) 

 

In addition to these grounds of exemption, three requests were refused 

outright on the basis of s24(1)(a): that the work involved in processing the 

request would substantially and unreasonably divert the resources of the 

agency from its other operations. 

 

An analysis of the refusals in the context of developments in FOI suggests 

that despite potential inadequacies in reasoning and apparent obfuscation of 

the spirit of FOI legislation, there is little recourse available.  While there are 

                                            
24 The type of information released included transcripts of media interviews, press releases 
and copies of letters from Thomson’s own office to the Department of Foreign Affairs and 
Trade. 
25 EG See K Thomson, ‘Project Rose: Howard Government aided and abetted AWB cover up’ 
(Press release, 8 July 2006). While politically embarrassing, this information was already 
public knowledge. 
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doubts as to the veracity of many of the claims made by DFAT in refusing the 

requests, there is no way to corroborate scepticism with fact. 

 

This is a regular challenge which users confront when dealing with FOI 

refusals – determining how exemption clauses have been applied, without 

knowledge of the information which prompted the decision to exempt it. Since 

determination will hinge on the facts of the case, knowledge of the substance 

of the offending information is pivotal in mounting a coherent response.26 In 

these claims, Thomson has been provided with minimal information about 

what each document comprises. 

 

Overall, the principal problem which Thomson’s requests revealed is the 

government-fostered culture of frustrating contentious FOI requests. The 

responses received from DFAT suggests the decision-makers attempted to 

exempt as much information as possible,27 instead of reviewing requests with 

a view to releasing information unless there is ‘good reason to withhold it’.28 It 

is this culture of resistance to access requests which represents the most 

significant challenge to FOI in Australia. 

                                            
26 This challenge was evident in McKinnon and recognised in the judgment of Hayne J: see 
McKinnon v Secretary, Department of Treasury [2006] HCA 45 at [18], [38], [39], [45] 
27 R. Snell on ABC Radio National, ‘Freedom of Information and the AWB Scandal’, The Law 
Report, 25 April 2006, <http://www.abc.net.au/rn/lawreport/stories/2006/1622676.htm#.> at 20 
August 2006 
28 This is the guiding principle of the New Zealand Official Information Act 1982: see B 
Harland, ‘The Danks Report’ in Legal Research Foundation, The Official Information Act 
Seminar Papers: General Overview of Official Information and the Official Information Act 
(1997), quoted in R Snell, ‘The Kiwi Paradox – A Comparison of Freedom of Information in 
Australia and New Zealand’ (2000) 28(3) Federal Law Review 579 at 585  
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(iv) Non-disclosure – a growing trend? 
 
 
In determining the implications of this case study it is necessary to examine it 

in the context of general trends in FOI for non-personal requests. Certainly, 

Thomson’s applications were unique. He sought contentious information in the 

midst of an unravelling scandal, with damning political consequences for the 

government should the information implicate it in the AWB scandal. 

 

This case study does not stand alone, however. Cases of FOI failure across 

the Shadow Cabinet abound, ranging from prohibitive fees forcing the 

withdrawal of an application for the release of a government-commissioned 

report into the effect of WorkChoices laws,29 to the Department of Defence 

declining to disclose a war veterans report, claiming it was already in the 

public domain. When the Department turned out to be mistaken and Shadow 

Minister Robert McClelland followed up on the request, he was informed that 

he must submit a new application – with new fees attached.30 

 

It is not only parliamentarians who struggle to access information through FOI. 

The media too faces major hurdles. A study by Stephen Lamble in 2000 

revealed that, in comparison with their New Zealand counterparts, Australian 

journalists are humble users of FOI. High costs, significant delays and broad 

categories of exemption serve as effective deterrents.31 The result is that non-

personal requests comprised only 9% of applications under the Australian Act 

in 2004-05.32 

 

When applications for non-personal information do proceed, more often than 

not government secrecy is maintained. In 2004-05, 52.8% of requests for non-

                                            
29 Adviser, office of Stephen Smith MP, Shadow Minister for Industry, Infrastructure and 
Industrial Relations 
30 Adviser, office of Robert McClelland MP, Shadow Minister for Defence 
31 S Lamble, ‘Media use of FoI surveyed: New Zealand puts Australia and Canada to shame,’ 
(2004) 109 Freedom of Information Review  5 at 5 . 
32 Source: Attorney-General’s Department, Freedom of Information Act 1982 Annual Report 
2004-2005 (2005) p 3. Relates to requests other than personal, that is: ‘all other documents 
such as documents concerning policy development or government decision-making’ (p 2) 
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personal information were refused in whole or in part.33 This figure does not 

take into account the requests which were withdrawn after notification of 

exorbitant costs, or situations in which the delay is so great that the 

information is no longer relevant or (in the case of journalists) newsworthy. 

 

The inability of the FOI Act to facilitate information access to politicians and 

media effectively is indicative of its failure to achieve its aims of improving the 

accountability of the executive branch of government34 and opening 

government activities to scrutiny, discussion, comment and review.35  

 
 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                            
33 Ibid, Table 3, p 4 
34 Australian Law Reform Commission & Administrative Review Council, ‘Open Government: 
A Review of the Federal Freedom of Information Act 1982’, ALRC Report No 77/ ARC Report 
No 40 (1995) at [4.7] (recommendation 1) 
35 Ibid at [4.7] 
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(i) Legislation 
 
 
One of the chief limitations in the Commonwealth FOI framework is its 

drafting. While it purports to extend “as far as possible”36 the right of access to 

government-held information, it provides so many and such broadly defined 

exemptions that this claim is significantly undermined.37 Analysis of the 

sections used to deny Thomson access to information reveals the challenges 

which these exemptions create.  

 

Section 24(a) 

Section 24(a) allows an agency to refuse a request when it believes that the 

work involved in processing it would “substantially and unreasonably divert the 

resources of the agency from its other operations.”38 The clause is designed 

to prevent sweeping requests which are made in the hope of uncovering 

relevant information, and seeks to prevent FOI from creating an excessive 

burden for agencies.  

Applied to Thomson’s claim, the use of s 24 is questionable because the 

documents requested were precisely those which the Government claimed 

had been submitted to the Cole Inquiry.39 Despite this, DFAT estimated that it 

would take 1633 hours to process the request. This figure included time to 

collate the documents and to assess each one line by line to ensure that no 

sensitive information was released, at a rate of four pages per hour. Journalist 

Christian Kerr commented cynically: “first we were told that the Ministers didn’t 

know the details of the wheat for weapons scandal. Now we learn that DFAT 

is too busy to chase them up.”40 Snell considered that most individuals 

compute information at a much faster rate, and in the context of DFAT’s 

thousands of staff, the burden was overstated.41 

                                            
36 Freedom of Information Act 1982 (Cth), s 3(1) 
37 S Lamble, op. cit., p 5 
38 Freedom of Information Act 1982 (Cth), s 24(a) 
39 K Thomson, ‘More AWB cove up: You can’t have it both ways Minister’, (Press Release, 27 
March 2006).  
40 C Kerr, ‘In search of AWB Answers’, Crikey (Australia), date unknown. 
41 R Snell, ‘Freedom of Information and the AWB Scandal’, op.cit., passim 
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Section 24 is vaguely defined and defers to an agency’s interpretation of what 

constitutes an unreasonable burden. Arguably, this should be weighed 

against the public interest in accessing the information.   
 

Section 33(1)(a)(iii) 

This section applies to exempt information where its disclosure would, or 

could reasonably be expected to, damage the international relations of the 

Commonwealth. The courts have interpreted this as including intangible 

damage to Australia’s reputation, damage to relationships between particular 

people within each government and impacting negatively on the confidence 

which another country would place on the government,42 with the proviso that 

the expectation is reasonable in the circumstances.43 

DFAT provided minimal justification when applying this clause, sometimes 

stating no more than that the ‘document relates to a bilateral relationship of 

the Commonwealth’ and ‘could reasonably be expected to cause damage’.44 

However, so long as the DFAT claims are deemed reasonable, (as opposed 

to irrational, absurd or ridiculous)45, they are valid under the legislation.  

 

This exemption is potentially unlimited. Documents affecting national security 

must be protected, but to do so does not require giving agencies unfettered 

discretion to protect all information which is tangentially connected to 

international affairs. Moira Paterson has suggested tempering this provision 

with a requirement that agencies demonstrate that specific harm is expected 

to result from disclosure.46 Alternatively, the exemption could be made subject 

to a public interest test, so that the document is exempt unless public interest 

in disclosure outweighs the damage that could result. This was proposed by 

the joint ALRC/ARC Open Government report in 1995.47  

                                            
42 Re Maher and Attorney-General’s Department (1985) 7 ALD 731 at 742 
43 Re Donovan and Attorney-General’s Department (1985) 8 ALD 528 at 534 
44 EG see Document Ref 20, Annexure 1 (Documents Partially Exempt Under Part IV of the 
FOI Act), FOI Request – Kelvin Thomson - 48/F06, p 7 
45 Searle (Australia) Pty Ltd v Public Interest Advocacy Centre (1992) 36 FCR 111 
46 M Paterson, Freedom of Information and Privacy in Australia: Government and Information 
Access in the Modern State (2004) at p325 
47 Australian Law Reform Commission & Administrative Review Council, op. cit., at [9.4] 
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Section 43(1)(c)(i) 
 

This section, exempting information which could unreasonably affect the 

commercial affairs of an organisation, aims to protect the interests of third 

parties who deal with an agency and supply information to it.48 The protection 

exists ‘within reasonable limits’,49 which arguably precludes shielding the 

internal affairs of AWB, a company mired in allegations of corruption. 

 

This provision has implications for accountability in the context of the 

increasing growth in privatisation, commercialisation and outsourcing of 

government activities. These trends increase the significance of access to this 

kind of information - both to shed light on government agency activities and to 

deter financial impropriety.50  

 

AWB is a pertinent example. It began life as a federal government statutory 

authority,51 subject to parliamentary scrutiny and routine transparency 

monitors such as FOI laws. Since its privatisation in 1999, its internal 

procedures have slipped beyond the realm of public scrutiny. This is despite a 

close working relationship with the government and, as the current scandal 

demonstrates, the grave international implications of the function it fulfils as 

Australia’s sole wheat exporter.  

 

Paterson suggests revising the business affairs exemption so that it is applied 

only after considering competing interests for and against disclosure.52 The 

New Zealand Official Information Act is instructive, stipulating that information 

which otherwise qualifies for exemption under the business affairs provision is 

not exempt if “the withholding of that information is outweighed by other 

                                            
48 Harris v ABC (1983) 5 ALD 545 at 558 
49 Ibid at 558 
50 M Paterson, ‘Commercial in Confidence and Public Accountability: Achieving a New 
Balance in the Contract State’ (2004) 32 Australian Business Law Review 315 
51 See Author unknown, AWB Corporate History, 
http://www.awb.com.au/aboutawb/corporate/history/ viewed September 15 2006 
52 See M Paterson, ‘Commercial in Confidence Claims, FOI and Govt Accountability: A 
Critique of the ARC’s Approach to the Problems Posed by Government Outsourcing’ (2001) 
Administrative Justice: The Core and the fringe the Fringe (eds R Creyke and J McMillan), 
Australian Institute of Administrative law, Canberra, p246-7 



 

 24

considerations which render it desirable, in the public interest, to make that 

information available.”53  

 

Such a provision in the Australian legislation may have prevented DFAT from 

restricting access to many of the documents which Thomson sought, given 

the public interest in uncovering the extent of the AWB scandal. 

 

Section 36(1)(a) & (b) 
 

This section exempts from disclosure documents involving deliberative 

processes of agencies or Ministers, where release is deemed contrary to the 

public interest. Unlike the previous provisions, which centre on questions of 

fact, determination of what is contrary to the public interest will inevitably 

involve discretionary judgments on the part of the decision-maker.  

 

A factor advanced in favour of the provision is that it requires the decision-

maker to balance interests for and against disclosure.54 A 1983 Senate 

Committee Report into FOI envisioned that this provision would require 

consideration of factors in favour of disclosure which might otherwise be 

ignored.55 

 

In practice, however, the broad nature of ‘public interest’ has rendered the 

provision an opportunity for the decision-maker to make a political 

assessment. 

 

“[It is an] amorphous concept the determination of which ‘depends on 

the application of subjective rather than ascertainable criteria’”56 

 

                                            
53 Official Information Act 1982 (NZ) s 9(1) 
54 NB: This is the case unless a conclusive certificate which states categorically that release 
would be contrary to the public interest has been issued by the Minister under s36(3) 
55 Senate Committee Report 1983, quoted in M Paterson, ‘Freedom of Information and 
Privacy in Australia: Government and Information Access in the Modern State’, op. cit, p 220 
56 R v Trade Practices Tribunal; Ex parte Tasmanian Breweries Ltd (1971) 123 CLR 361, in 
1987 Senate Committee Report at [9.38], quoted in M Paterson, ‘Freedom of Information and 
Privacy in Australia: Government and Information Access in the Modern State’, op. cit, p 219 
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Such subjective determination was evidenced in one of DFAT’s responses to 

Thomson, which provided rare insight into how the legislation is being 

applied.57 A section of information was blocked out, citing section 36 as 

justification for exemption.58 However, a bureaucrat failed to properly obscure 

the information, and on close inspection the exempt paragraph was legible.59  

 

DFAT claimed that the information was contrary to the public interest because 

it reflected “partially considered matters and tentative conclusions”.60 Yet 

avoiding political embarrassment also appears to have been a primary 

concern. In a briefing note prepared for Foreign Minister Alexander Downer 

prior to a meeting with Andrew Lindberg, then Managing Director of AWB, the 

key issue listed for discussion was the nature of “Post Saddam transition 

arrangements in Iraq.”61 According to Thomson, the timing of this note (20 

January 2003) is significant, given that at this time the Prime Minister was still 

insisting that invasion would only be a last resort.62 In contrast, this material 

seems to suggest that overthrowing the Iraqi regime was a foregone 

conclusion.63  

 

While this information is politically embarrassing, there is little in it which 

stands out as being contrary to public interest. Instead, the provision has been 

applied because of the class of documents to which it belongs – a class of 

documents which express ‘advice’ and ‘tentative conclusions’. 
                                            
57 See Appendix C 
58 See Appendix A. 
59 Document 15, DFAT reference 48/F06, Annexure 1, Document available upon request 
60 DFAT reference 48/F06, Annexure 1, p5. Reads: “Release of material would disclose 
matter in the nature of, or relating to, opinion, advice or recommendation obtained, prepared 
or recorded, or consultation or deliberation that has taken place, in the cuorse of, or for the 
purposes of, the deliberative processes involved in the functions of an agency or Minister or 
of the Government of the Commonwealth. Disclosure is contrary to the public interest 
because the documents reflect partially considered matters and tentative conclusions 
expressed in a rapidly evolving situation.” 
61 See Appendix C 
62 K Thomson, Matter of Public Importance: Oil for Food Programme, Commonwealth Parliament, 
House Hansard, 14 September 2006 at 03:51pm. See  see John Howard MP, ‘PM hopes ‘wider’ task 
will be unnecessary’, Sydney Morning Herald, 24 January 2003; see also Prime Minister, The Hon 
John Howard MP, (Transcript of Doorstop Interview, Melbourne, 25 January 2003), p2; see also Prime 
Minister, The Hon John Howard MP, (Transcript of Doorstop Interview, Kirribilli House, Sydney, 2 
February 2003), p4; see also John Howard MP, ‘Choice for peace lies with Iraq’, Australian Financial 
Review, 10 February 2003, p63. In each of these mediums Howard stresses that war is a last resort and 
that no final decision to commit will be made before all options for a peaceful resolution are explored. 
63 See Appendix C 
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DFAT was able to apply this provision because of illiberal judicial 

interpretation which has undermined section 36, particularly via application of 

the much-maligned Howard Factors,64 which draw on abstract and theoretical 

damage in order to justify claims that disclosure is contrary to public interest. 

The Australian Press Council (APC) notes how government agencies rely on 

these factors as definitive criteria.65 Regularly, information is deemed exempt 

without consideration of its specific content, because of the category of 

documents to which it belongs.66  

 

One such factor is the claim that disclosure could cause ‘jeopardy to candour’ 

– it could discourage public servants from issuing frank and candid advice to 

Ministers.67 This reasoning was approved by the High Court in McKinnon v 

Treasury,68 where the use of conclusive certificates combined with narrow 

judicial interpretation to render incontrovertible a decision to refuse access to 

Treasury documents. Snell lamented that the majority judgments provide a 

manual for Ministers in how to issue a conclusive certificate, specifically 

endorsing as reasonable and rational four of the grounds which Treasurer 

Peter Costello used to justify the certificate. “These four grounds will now be 

taken up as a judicially endorsed list that will appear on most future conclusive 

certificates,” Snell explained.69 

 

Exemptions premised on public interest create inherent difficulties when the 

decision-maker is acting as an agent for the Minister. Incorporating an 

overriding public interest test into the provision would bring little substantial 

difference if deference continues to be paid to the Howard Factors.70 A widely 

                                            
64 A list of factors supporting non-disclosure of deliberative documents on public interest 
grounds, originating from the AAT decision in Re Howard and the Treasurer (1985) 7 ALD 
645 
65 Australian Press Council, amicus curiae brief in the High Court appeal, McKinnon v 
Secretary, Department of Treasury, 17 April 2006 at [3.15]. Available: 
http://www.presscouncil.org.au/pcsite/fop/fop_subs/amicus_foi.html. Viewed 10 September 
2006  
66 Ibid [3.16] 
67 Australian Press Council, op. cit., [3.17] 
68 McKinnon v Secretary, Department of Treasury [2006] HCA 45 (6 September 2006) 
69 R Snell, ‘A Sad Day for Australian Democracy’, Crikey, (Australia) 6 Sept 2006, Available: 
www.crikey.com.au/Media/20060906-A-sad-day-for-Australian-democracy.html, viewed 6 
Sept 2006 
70 From Re Howard and the Treasurer (1985) 7 ALD 645 
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supported alternative proposal seeks to demand demonstrated evidence that 

disclosure will harm efficient administration.71 

 

Such a proposition was recently approved by the New South Wales Court of 

Appeal, in what was lauded “the most significant decision for FOI ever in New 

South Wales.”72 Quashing the Howard Factors, the court approved a test of 

‘tangible harm’, which requires government departments to show – on a 

factual basis – that harm would result if information was disclosed.73 The 

decision raises the bar for government agencies and “rejects the formula put 

forward in a previous era where government departments could tick a box that 

says certain documents are exempt.”74 

                                            
71 M Paterson, ‘Freedom of Information and Privacy in Australia: Government and Information 
Access in the Modern State’, op. cit, p 302. See also R Fraser, ‘The need for FOI renewal – 
digging in, not giving up’, (2003) 103 Freedom of Information Review p2-8 at 4  
72 P Timmins in M Moore, ‘Judges open access to sensitive documents’, Sydney Morning 
Herald, Sydney, April 29 2006, p 7 
73 General Manager, WorkCover Authority of NSW v Law Society of NSW [2006] NSWCA 84 
50 P Timmins in M Moore, ‘Judges open access to sensitive documents’, op.cit., p 7 
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(ii) Review mechanisms 
 

Given the power imbalance between applicant and decision-maker in the FOI 

context, the legislation contains several review mechanisms to monitor the 

application of the Act. These range from internal review by a senior agency 

official, to judicial review on questions of law. A major challenge for FOI is that 

the available review mechanisms are expensive and, in some cases, 

impotent.75 

 

 

Internal review 
 

As in many areas of administrative law, internal review must be exercised as a 

precondition to external review.76 For a fee,77 agencies will appoint a different 

officer to remake the decision.78 The advantage of internal review for the 

applicant is its efficiency in terms of time and cost, although this is not 

guaranteed. However it can serve to unnecessarily delay the review process 

where an independent party is best placed to resolve the issue.  

 

Thomson applied for internal review in relation to all nine of his FOI requests. 

As of October 1 2006, six reviews had been undertaken, but no additional 

documents were released. Three reviews had not been completed,79 despite 

the lapse of the 30-day statutory time limit.80  

 

Thomson’s experience is typical of the frustrations which internal review can 

cause applicants. Proponents claim that it allows agencies to identify 

structural problems or trends in decision-making processes,81 but there is 

nothing to prevent an agency reconsidering its decision pending a formal 

                                            
75 See page 30, ‘The Power of Conclusive Certificates’ 
76 For example see Freedom of Information Act 1982 (Cth) s 55(2) 
77 $40 as of September 2006 
78 Freedom of Information Act 1982 (Cth) s54(2) 
79 As of September 28, 2006 
80 Freedom of Information Act 1982 (Cth) s54(1F) 
81 See discussion in M Paterson, Freedom of Information and Privacy in Australia, op. cit., 
p380   
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tribunal hearing. On this basis, the Open Government Report recommended 

that internal review cease to be a prerequisite for tribunal review.82 

 

 
Commonwealth Ombudsman 
 

Under s 57(1) of the FOI Act, an applicant may lodge a complaint with the 

Commonwealth Ombudsman, who has the discretion to investigate. The 

Ombudsman can confidentially review the information to which the request 

relates and in doing so reach an informed conclusion. However, the 

Ombudsman’s recommendations have persuasive force only, as opposed to 

coercive powers, and the office has thus been dubbed a ‘toothless tiger’.83 

 

Given the political nature of Thomson’s FOI requests, it is difficult to predict 

whether the current Commonwealth Ombudsman, Professor John McMillan, 

would exercise his discretion to investigate and the effect this might have. 

According to McMillan, even if he disagreed with the refusals issued by DFAT 

and AusAID, if it appears that they were based on plausible grounds then 

there is little scope for action.84 The bulk of the Ombudsman’s work in dealing 

with FOI complaints involves working with parties to reach a solution, typically 

in cases of delay and excessive costs.85 Issuing directives which may be 

ignored could undermine the status of the Ombudsman in the public eye. The 

Commonwealth Ombudsman is therefore unlikely to make recommendations 

which have minimal prospects of being implemented. Thomson’s requests 

appear to fall into this category. 

 

 

 

                                            
82 Australian Law Reform Commission & Administrative Review Council, op.cit., 
Recommendation 83 
83 R Creyke & J McMillan, ‘Control of government action: text, cases and commentary’, (1st 
ed., 2005) p196. 
84 Interview with Professor John McMillan, Commonwealth Ombudsman, (face-to-face 
interview, 21 August 2006).  
85 See J McMillan, ‘Scrutinising Government: Administration of the Freedom of Information 
Act 1982 in Australian Government Agencies’, Report by the Commonwealth Ombudsman, 
(2006) p14. 
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Administrative Appeals Tribunal (AAT) 
 

The principle external review method for FOI is independent merits review by 

the AAT. “Merits review is characterised by the capacity for substitution of the 

decision of the reviewing person or body for that of the original decision 

maker.”86 Thus the role of the AAT is to issue the decision which it believes is 

“correct or preferable”, based on the evidence before it.87 The tribunal is not 

confined to areas of contention raised by the applicant.88 

 

This method of review is an integral part of the administrative law framework. 

In an area where discretionary decisions are made by those implicated in the 

issues at stake, and given the inherent power differential between applicant 

and decision-maker, a method of independent review is imperative. Such a 

mechanism encourages reasonable application of the legislation and ensures 

consistent and appropriate interpretation of the provisions in the Act.  

 

The AAT received 142 appeals in relation to FOI in 2004-05.89 Of the 130 

cases which it resolved in that period, either by consent between the parties 

or by tribunal decision, only 28 cases (22%) resulted in a variation or 

dismissal of the agency’s decision. The original decision withstood appeal in 

the remaining 102 cases (78%), due to affirmation by the tribunal, dismissal or 

withdrawal of the appeal, or by the tribunal concluding that it lacked the 

jurisdiction to make a determination on the issue in question.90 

 

Based purely on AAT trends, the prospects of success following an appeal are 

slight. Yet they become negligible if a conclusive certificate is issued – eroding 

merits review, limiting the questions which the tribunal can consider, and 

                                            
86 Administrative Review Council, Better Decisions: Review of Commonwealth Merits Review 
Tribunals, (1995) p9.  
87 Drake v Minister for Immigration and Ethnic Affairs (1979) 46 FLR 409; 24 ALR 577; 2 ALD 
60. 
88 Re Greenham and Minister for Capital Territory (1979) 2 ALD 137. 
89 Attorney-General’s Department, Freedom of Information Act 1982 Annual Report 2004-
2005 p16. 
90 Ibid, see Table 15, p18. 
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turning the AAT into a ‘toothless tiger’ of its own by revoking its power to make 

a determinative decision.    

 

 

Judicial Review 
 

The findings of the AAT are subject to appeal to the Federal Court on 

questions of law and subsequently, if leave is granted, to the High Court of 

Australia. These superior courts are confined to reviewing errors of law and 

will not consider the merits of a decision. Given this, and the high costs 

involved in judicial review, these avenues are rarely pursued. 

 
 
The power of conclusive certificates 
 

As of October 1, 2006, no conclusive certificates had been issued in relation 

to Thomson’s requests. However, to effectively critique the FOI framework the 

limiting effect of this powerful tool deserves examination. 

 

Conclusive certificates establish categorically that a document is exempt from 

access. They are premised on the assumption that final decisions regarding 

the release of sensitive information should be made at the highest levels of 

government.91  As a result they preclude the availability of merits review, 

which lies at the core of the administrative review framework. Instead: 

 

• The reviewer is confined to asking whether reasonable grounds exist 

for the claims made in the certificate.92 

 

• Under s36(3),93 this prevents the AAT from considering public interest 

factors for and against disclosure; it can consider the reasonableness 

of the factors against disclosure only.94 

                                            
91 R Snell, ‘Conclusive or ministerial certificates – an almost invisible blight in FOI practice’ 
(2004) 109 Freedom of Information Review p9-12 at p11 
92 Freedom of Information Act 1982 (Cth) s 58(3)  
93 A certificate issued in relation to internal working documents 
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• If the review body finds that no reasonable grounds exist for the claims 

in the certificate, its power is limited to recommending that the 

certificate be revoked.95 

 

• This recommendation can be ignored, as then-Treasurer Paul Keating 

demonstrated when he refused to overturn an AAT finding that a 

certificate he issued was not based on reasonable grounds.96   

 

Without safeguards in place there is unlimited potential for manipulation of this 

system,97 increasing the risk of information being withheld on spurious 

grounds.98 Snell notes Ministers’ use of conclusive certificates as a ‘card up 

the sleeve’, pointing to a pattern of certificates issued after an applicant 

initiated an appeal with the AAT.99 This creates the paradoxical result that 

even where the tribunal finds that there are no reasonable grounds to justify 

the certificate, it is powerless to authorise disclosure of the information. This 

renders futile the process of external review. Its practical effect is that FOI 

users such as Thomson have minimal prospects of recovering information 

which could become the subject of a conclusive certificate. The Minister’s 

discretion will always prevail. 

 

Shadow Attorney-General Nicola Roxon recently introduced a private 

members bill to abolish conclusive certificates and prevent the erosion of the 

AAT’s merits review function.100 It is almost certain that the government will 

vote down the proposal, however the Bill serves to highlight Federal Labor’s 

intention to reform FOI. 

                                                                                                                             
94 Re Australian Doctors’ Fund and Department of Treasury (1993) 30 ALD 265; affirmed in 
Re McKinnon and Department of Treasury, op.cit., passim 
95 Freedom of Information Act 1982 (Cth) s58B 
96 See P. Costello (Press Conference, 6 September 2006), p5. Note the Minister is obliged 
only to reconsider the question. If s/he decides not to revoke the certificate, s/he is required to 
report that fact & the reasons for it to parliament, and provide notice of the decision to the 
applicant: Freedom of Information Act 1982 s 58A(3) 
97 R Snell, ‘Conclusive or ministerial certificates – an almost invisible blight in FOI practice’, 
op.cit., p11 
98 M Paterson, (2004) op.cit., p412-13 
99 Australian Law Reform Commission & Administrative Review Council, op.cit., [9.18] – [9.20] 
100 Freedom of Information Amendment (Abolition of Conclusive Certificates) Bill 2006 (Cth) 
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(iii)  Cultural Resistance to Open Government 
 
 

 “There is little point in having a statutory right of access to government 

information in circumstances where a culture supporting the denial of 

that right is allowed to flourish.”101 

 

 

a. Resistance to FOI 
 

The chief problem which this case study reveals is a pervasive culture of 

resistance to FOI from within the government and its departments and 

agencies. No matter how comprehensive a system of legislative reform is 

implemented, without a corresponding shift in attitude towards FOI by 

administrators, little improvement in its operation can be expected. 

  

In 1996, the Open Government report revealed “a growing culture of passive 

resistance to the disclosure of information.”102 It noted how FOI fell prey to 

rigid legislative interpretation and deliberate obfuscation of the spirit of the FOI 

Act within some agencies. It cited one submission which deplored the fact that 

“with few exceptions the agencies of government have taken the Act as a 

guide to where they should dig their trenches and build their ramparts.”103 The 

1999 Needs to Know report by the Commonwealth Ombudsman identified that 

this problem still existed, highlighting probable misuse of the legislation’s 

exemption clauses.104 Critically, it noted that the worst offenders were those 

agencies which received FOI requests for non-personal information – that is, 

information which related to government action or decision making. 

                                            
101 A Murray, ‘Senator Andrew Murray speaks to the Freedom of Information Amendment 
(Open Government) Bill 2000 - Second Reading Speech’, 5 September 2000, Available: 
http://www.andrewmurray.org.au/Media/Speech_Display.htm?speech_id=455&display=1, 
Accessed: September 5, 2006  
102 A Murray, op. cit., p 1 
103 M Paterson, Submission 94, Australian Law Reform Commission & Administrative Review 
Council, op.cit., at [4.13] 
104 R N McLeod, ‘Needs to know: Own motion investigation into the administration of the 
Freedom of Information Act 1982 in Commonwealth agencies’, Report under section 35A of 
the Ombudsman Act 1976, June 1999, at 1 
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If Thomson’s experience is any guide, the phenomenon identified in these 

earlier reports is still in place. The 2006 own-motion investigation by the 

current Commonwealth Ombudsman found “an uneven culture of support for 

FOI among Australian government agencies,” resulting in excessive delays in 

some agencies, inconsistencies in applying charges and variable quality of 

decision-letters explaining exemptions imposed.105  

 

A 2005 study by Johan Lidberg compared FOI regimes in five international 

jurisdictions and found that attitudes at the core of FOI determined how well 

the regimes work in practice.106 One feature of the study was a comparative 

survey of politicians and public servants in each country in order to gauge 

their attitudes towards FOI. With the exclusion of Australia, respondents from 

every country surveyed overwhelmingly supported the view that the 

government held information on behalf of the public, and that they should 

endeavour to deliver information requested as quickly as possible. The 

Australian results stood in stark contrast. This country’s politicians and public 

servants were of the view that the government owned the information. Further, 

they supported the statement: “it is not my role to serve as an ‘information 

facilitator’ for an FOI applicant.”107 Against this backdrop, Lidberg’s conclusion 

is not surprising – he branded Australia’s FOI regime as “dysfunctional” and 

“unworthy of a country that prides itself on being a mature liberal 

democracy.”108 

 

The original Senate inquiry into the proposed FOI legislation predicted 

resistance from government agencies. “Very often people have alleged that 

[our system of government] is under attack by FOI legislation when what is 

                                            
105 J McMillan, ‘Scrutinising Government: Administration of the Freedom of Information Act 
1982 in Australian Government Agencies’ op.cit., p1  
106 J Lidberg, ‘Freedom of Information Banana Republics and the Freedom of Information 
Index’, Paper presented to the Journalism Education Conference, Griffith University, 29 
November to 2 December 2005, p 6. Note: the other countries surveyed were Sweden, South 
Africa, Australia, the United States and Thailand. The survey focused on third party access to 
information through FOI, particularly its use by journalists. 
107 NB This statement appeared in a survey Lidberg issued to public servants and politicians 
in each country. Ibid p.15 
108 Ibid p.23 
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actually under attack is their own traditional and convenient way of doing 

things, immune from public gaze and scrutiny… what matters is not the 

convenience of ministers and public servants, but what contributes to better 

government.”109 

 

Thus the key to ensuring an effective FOI framework is instilling the belief that 

government information is a national resource. As former Prime Minister Bob 

Hawke put it in 1983: “information about government operations is not, after 

all, some kind of ‘favour’ to be bestowed by a benevolent government or to be 

extorted from a reluctant bureaucracy. It is, quite simply, a public right.”110 

Entrenching this principle in public agencies is an absolute necessity if 

Australia’s FOI regime is to be effective. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                            
109 Senate Legal and Constitutional Committee quoted in ‘Annual Report into the Operation of 
the Freedom of Information Act 1982, December 1982-June 1983, available at 
http://www.ag.gov.au/agd/FOI/FreedomofInformationAct1982History.htm. 
110 Bob Hawke, quoted in A Murray, op. cit., p1 
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b. Changing administrative culture 

 

 

FOI is only one of many mechanisms which have contributed to a more open 

system of open government in the past twenty-five years. A host of reforms 

have been introduced to enhance transparency, including restructuring the 

administrative law framework, the establishment of the Ombudsman’s office 

and the requirements of agencies to publish annual reports.111 The growth in 

readily accessible media such as the internet and talkback radio has enabled 

greater interaction between the public and government, and Commissions of 

Inquiry have been set up to investigate highly contentious issues.112 

 

Certainly, the culture of secrecy synonymous with government in the early half 

of last century has been steadily chipped away. But negative signs for 

accountability continue to flare up. A rise in party politics, a growing class of 

political advisers as ‘Ministerial minders’,113 and an increasingly disengaged 

public willing to sacrifice civil liberties have combined to effect a transition 

away from practice and principles of openness and accountability in 

government.  

 

Changes to the administrative backdrop have influenced FOI specifically and 

accountability in general. Snell and Upcher point to the diminishing neutrality 

of the public service, influenced by a series of developments including 

“performance pay, short and long-term secondments between the private and 

public service, [and] replacement of senior public servants upon change of 

government”.114 Short term contracts and the threat of sacking also contribute 

                                            
111 J McMillan, ‘Open Government: Reality or Rhetoric?’ (Speech delivered at the IPAA 
Seminar, Canberra, 15 June 2006). Available: http://www.comb.gov.au/commonwealth/ 
publish.nsf.  Accessed: 10 August 2006. 
112 Ibid. NB: McMillan cites the current Cole Inquiry as evidence of a more open system of 
government, pointing to the volumes of material it has received and published and the fact 
that it saw the cross-examination of the Prime Minister, Deputy Prime Minister and Minister 
for Foreign Affairs. However, as long as the Commission is confined to investigating the 
actions of a public company, the extent that it can be heralded as a sign of open government 
is questionable. 
113 J Walter, The ministers’ minders (1986), Oxford University Press, Melbourne, passim. 
114 R Snell and J Upcher ‘Freedom of information and parliament’ (2002) 100 Freedom of 
Information Review 35 at 39. 
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to this effect. The result, critics claim, is a public service “more silently 

malleable to political will”, and a culture in which career advancement 

depends on uncritical responsiveness to government.115 

 

In the FOI context, it is not uncommon to hear of Ministers interfering in 

departmental decision-making. This occurred in relation to Thomson’s 

requests, with DFAT explaining one of their delayed responses by citing “a 

hold-up in the Minister’s office.”116  

 

An accountability vacuum at the level of Ministers’ offices is also emerging 

due to the growth in and shifting role of ministerial staff, whose “progress 

depends upon an ability to protect and advance the interests of their 

minister.”117 James Walter demonstrates how a series of Howard government 

ministers have extricated themselves from controversy by maintaining that 

their advisers failed to provide them with crucial information.118 They refuse to 

be held responsible for what they claim to be the action or inaction of their 

advisers, and yet do not allow advisers to be answerable to parliament or the 

public. This pattern of response gained notoriety during the children-

overboard affair prior to the 2003 election.119 It is currently being used to 

justify the government’s ignorance of AWB’s apparent manipulation of the UN 

Oil-for-Food Program, despite multiple warnings received by Minister’s 

offices,120 read by advisers at least, insisting that “the jig was up”.121 

 

At the same time, other accountability safeguards are falling away. Snell and 

Upcher note that Question Time is no longer principally a forum for 

government to disseminate information and respond to Opposition challenges. 
                                            
115 T Kevin, ‘The erosion of checks and balances’, (2006), Australian Options 10 at 11. 
116 K Thomson, ‘More AWB cover up: You can’t have it both ways Minister’ (Press release, 23 
March 2006) p1  
117 J Walter, ‘Ministerial staff and the ‘lattice of leadership’’, (Paper presented at the 
Democratic Audit of Australia, Australian National University, 2006). Available: 
http://democratic.audit.anu.edu.au. Viewed September 1, 2006 p3. 
118 Ibid p5. 
119 P Weller, Don’t Tell the Prime Minister (2002) Scribe Publications, Melbourne; see also M 
Keating, op.cit., pp 92-97. 
120 Office of Kevin Rudd MP, ‘Warnings: The Howard Government ignored 28 Warnings about 
the $300 Million Wheat for Weapons Scandal’, Document available upon request. 
121 Colonel Michael Kelly quoted in C Overington, ‘Cole has new note on AWB’, The 
Australian, 30 August 2006, p1. 
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Instead, in an era of “mass media and spin”, it has become “a permanent 

electoral arena, a spectacle for sound-bites, with paramount emphasis placed 

on point-scoring and media impact.”122  

 

Other developments include government control of the Senate, changing the 

nature of Senate investigative powers.123 The number of Senate Committees 

have been reduced from sixteen to ten, all chaired by government 

Senators.124 Given the growth in party loyalty, parliamentary investigations 

into government activity are easily frustrated.125 

 

Liberal Party control in both Houses of Parliament has also meant that the 

government can dictate which issues enter the political arena. Evidently FOI is 

not a priority. Three years ago, Senator Andrew Murray tabled the Freedom of 

Information Amendment (Open Government) Bill 2003,126 offering significant 

reform of Australia’s federal FOI framework and incorporating 

recommendations put forward by a Senate Legal and Constitutional 

Legislation Committee inquiry. The Bill was deferred for further debate and 

has since remained stationary on the current Bills List at the Senate Table 

Office.127  

 

Open government has also been threatened by growing concern for national 

security following the September 11 terrorist attacks on the World Trade 

Centre. Particularly in Australia, where no federal Bill of Rights or similar 

exists to safeguard civil liberties, there are concerns that expanding official 

secrecy provisions could undermine the democratic freedoms which they seek 

to protect.128 Some believe that provisions have already gone too far. 

“Increasing attempts to foil FOI requests, the widespread use of suppression 
                                            
122 R Snell and J Upcher, op.cit., p35. 
123 T Kevin, op. cit., p11-13. 
124 C Evans, ‘A Not So Humble Anniversary: A Year of Government Senate Control’, (Speech 
to the ACT Branch of the Fabian Society, 28 June 2006). Available: http://eherald.alp.org.au/ 
download/now/chris_evans_on_the_senate.pdf. Viewed 10 October 2006. 
125 R Snell and J Upcher, op.cit., p38-39. 
126 Available: http://parlinfoweb.aph.gov.au/piweb/Repository/Legis/Bills/Linked/09110507.pdf.     
Viewed 28 September 2006. 
127 Senate Table Office, Current Bills List (2006) Available: http://www.aph.gov.au/parlinfo/ 
billsnet/billsupd.pdf, Viewed 28 September 2006. 
128 M Paterson, (2004), op.cit., ch1 
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orders… with the proliferation of spin and political correctness, [are] 

undermining the public’s right to know how government, institutions and 

business are managed and to what standards they should be held 

accountable.”129 

 

Combined with the politicisation of the public service,130 and the shifting of 

responsibility away from Ministers, the importance of FOI as a means to 

determine fact and truth in government grows. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                            
129 News Limited, ‘High Court Rules against Freedom of Information Case’ (Press release, 6 
September 2006) 
130 R Mulgan, ‘Politicising the Australian Public Service?’, (1998) Information and Research 
Services, Research Paper No.3, p18 
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“The problem is that changes to the FOI Act, even to its 

administration, have had no political priority…”131 

 

 

Effective reform demands that each of the issues raised in Chapter Two be 

addressed. Legislative reform and better review processes are vital. However, 

such changes will be futile if they are not accompanied and supported by a 

fundamental shift in the culture surrounding FOI administration. There is no 

‘quick-fix’ solution which can be applied to effect cultural change. However, 

several propositions are envisioned which over time should contribute to 

improvements in how the FOI Act is received and, as a result, administered. 

 
 

(i) Legislative Reform 
 
There are significant flaws in the way the provisions of the FOI Act have been 

drafted if it is to be true to its aims. A chief problem is the Act’s low legislative 

ambition,132 highlighted by its ambiguous objects clause,133 extensive and 

broadly defined exemption provisions,134 and unclear guidelines in relation to 

costs.135 Only legislative reform can combat these deficiencies in the Act. 

 

 

a. Objects Clause 

 

Courts look to objects clauses as guidelines to interpretation. The vague 

nature of the objects clause in the FOI Act has discouraged courts from 

                                            
131 R Fraser, op. cit., p2  
132 J Lidberg, ‘‘Keeping the Bastards Honest’: The Promise and Practice of Freedom of 
Information Legislation’, (2006), Murdoch University, p171  
133 M Paterson, Freedom of Information and Privacy in Australia: Government and Information 
Access in the Modern State, op.cit., p5 
134 S Lamble, op, cit., p 6 
135 J Lidberg, ‘‘Keeping the Bastards Honest’: The Promise and Practice of Freedom of 
Information Legislation’, op. cit., p 220 
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adopting a pro-disclosure approach. This report supports recommendations 1-

6 of the Open Government Report:136 

 

 

 

 

 

 

 

 

 

 

 

These changes are critical in influencing the way agencies and review bodies 

approach the interpretation of the exemptions in the legislation.137 Given the 

importance of active acceptance of the aims of the Act in addressing chronic 

cultural resistance to FOI, these are crucial steps in moving towards an FOI 

framework more faithful to its objectives.138  

 

b. Exemptions 

 

One strategy to prevent broad application of exemption provisions is applying 

an overriding public interest test to Part IV of the Act,139 so that information 

which otherwise qualifies for exemption will be released if the public interest in 

disclosure outweighs the potential harm which this could cause.140 In theory, 

this should strengthen the public’s right of access. However, given the 

subjective nature of ‘public interest’, the provision will be meaningful only if its 

operation is subject to effective review. 

                                            
136 See Appendix B for the complete list of the recommendations put forward by the Australian 
Law Reform Commission & Administrative Review Council Open Government report. 
137 Evidence to Senate Legal and Constitutional Committee, Commonwealth Parliament, 
Inquiry into the Freedom for Information Amendment (Open Government) Bill 2000, April 
2001, at 2 (Rick Snell) 
138 R Fraser, op cit, p4 
139 Freedom of Information Act 1982 (Cth), Part IV: Exemptions 
140 T Blanton, ‘The World’s Right to Know’ (2002) Foreign Policy 50-58 

RECOMMENDATIONS 
 

• Amend Section 3 to explain that the purpose of the Act is to increase 
public participation, open the government to scrutiny and enhance the 
accountability of the Executive. 

 
• Remove references in the objects clause to the limitations which the 

Act imposes on the right of access to government-held information. 
 

• Incorporate an express statement that government-held information is 
a national resource. 
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Another strategy is the introduction of a test of tangible harm, similar to that 

recently affirmed in the New South Wales Court of Appeal.141 The test would 

require that to satisfy a claim for exemption, agencies must demonstrate a 

reasonable risk of tangible harm resulting from disclosure. This would move 

Australia’s FOI regime closer to New Zealand’s approach to exemptions, 

where instead of applying categorical exemptions, the emphasis is on the 

content of the information and the specific consequences which could flow 

from its release.142  

 

Accordingly, decision-makers should be encouraged to focus directly on 

arguments which favour disclosure when considering applying an exemption. 

This would limit the exemption of information for which there are compelling 

grounds for release.143 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
141 General Manager, WorkCover Authority of NSW v Law Society of NSW [2006] NSWCA 84 
142 R Buchanan, ‘Cabinet, policy documents and freedom of information: the New Zealand 
experience’ (1991) 31 Freedom of Information Review 1 at 2-6, quoted in R Snell, ‘The Kiwi 
Paradox: A comparison of freedom of information in Australia and New Zealand ’, op. cit., p12 
143 M Paterson, op. cit., p 305 

RECOMMENDATIONS 
 

• Incorporate a requirement for exemption that an agency 
demonstrate that tangible harm will result from disclosure 

 
• Require consideration of factors in favour of disclosure when 

making a decision to exempt information 
 

• Move away from category-based exemptions towards 
consideration of the specific content of the information sought 
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(ii) Strengthening Review 
 
A method of independent review is imperative if Australia’s FOI framework is 

to be effective. In an area where discretionary decisions are made by those 

implicated in the issues at stake, and given the inherent power differential 

between applicant and decision-maker, this is the primary way to guarantee 

that the rights of access which the legislation bestows upon the public are not 

arbitrarily discounted. 

 
a. Conclusive Certificates 

 

Conclusive certificates can no longer be allowed to erode the merits review 

function of the AAT. Merits review is a vital check on excessive government 

power in our administrative framework. Three alternatives to rectify the 

situation are plausible: 

 

(i) The abolition of conclusive certificates 

(ii) A shift in how conclusive certificates operate 

(iii) A shift in the requirements for issuing a conclusive certificate 

 

In (ii), rather than confining the tribunal to ‘certificate review’ as opposed to 

merits review, certificates will require tribunals to adopt a more cautionary 

stance to disclosure. Further, the tribunal will have determinative powers to 

overturn the certificate. This function will not place legitimately confidential 

information at risk of disclosure, but it will limit the information which the 

government can withhold on spurious grounds. 

 

Option (iii) envisages adopting more stringent requirements for the issue of 

conclusive certificates. At present, a Minister can issue a conclusive certificate 

in relation to information held by his or her office or department. This 

approach would stipulate that a certificate could be issued by unanimous 
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Cabinet decision only. This is the case in New Zealand, where only one 

conclusive certificate has ever been issued.144 

 

Both of the above scenarios are preferable to the situation currently afflicting 

the FOI framework. As Paterson argues, while government’s may legitimately 

seek to guarantee that highly sensitive information is protected, “that does not 

justify a mechanism which leaves the decision of whether or not to disclose a 

document to the discretion of a Minister, even where it has been found that 

there were no reasonable grounds to justify issuing it.”145 

 

Thus at minimum, certificates must be subject to review by a court with the 

power to overturn them.146 However, the primary recommendation of this 

report is that conclusive certificates are abolished altogether. The tribunal and 

judicial systems are imbued with sufficient safeguards to ensure that they are 

appropriately equipped to deal with sensitive issues, including potentially 

damaging government information. There is thus little justification for making 

government decisions in relation to certificates irrevocable. 

   

 

 

 

 

 

 

 

 

 

 

 

 

                                            
144 The Law Commission, ‘Review of the Official Information Act 1982’, Report No 40, (1997) 
p98 
145 M Paterson, op. cit., p413 
146 R Snell, ‘Conclusive or ministerial certificates: an almost Invisible blight in FOI practices’, 
op. cit., p 9  

RECOMMENDATIONS: 
 

• Abolish conclusive certificates  
 

OR 
 

• Maintain certificates on the proviso that: 
 

o The AAT is still able to conduct merits review 
 

o The AAT has the power to overturn the certificate 
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b. An Information Commissioner 
 
 

Another flaw in Australia’s FOI framework lies in the inaccessibility of 

determinative review. Fees to appeal to the AAT and higher courts are not 

modest, and high level legal advice is almost mandatory given that the 

applicant will be battling in an adversarial context against government 

lawyers. This serves as a powerful disincentive for individuals to pursue 

review and means that oversight of the FOI regime is often lacking. An 

independent information commissioner would be a step towards addressing 

this issue.  

 

An independent Information Commissioner 
 

The establishment of an independent information commissioner is a 

proposition that has been supported by the 1995 ALRC/ARC Open 

Government Report, the 1999 Commonwealth Ombudsman Needs to Know 

report, the 2003 FOI amendment Bill proposed by Australian Democrats 

Senator Andrew Murray, the 2006 Commonwealth Ombudsman Scrutinising 

Government report and the Senate Legal and Constitutional Committee 

Inquiry into the Freedom of Information (Open Government) Bill 2000. Many 

academic commentators have thrown their support behind the initiative, at 

least as a first step to implementing more comprehensive reform.147 

 

The fundamental principle behind the establishment of an information 

commissioner is that many of the shortcomings in the way agencies handle 

FOI requests could be overcome if a single body was responsible for 

overseeing the Act’s administration.148 It would perform the dual functions of 

scrutiny of agencies’ administration of the Act and working with agencies to 

foster a pro-disclosure culture. The commissioner would also have a role in 

promoting public awareness of the Act and in issuing policy recommendations 

to government. 

                                            
147 EG see W. De Maria., ‘FOI Unshackled? The Murray Bill’ (2001) 25 Alternative Law 
Journal 191 at 194; see also R. Fraser, op. cit., p2.  
148 Australian Law Reform Commission & Administrative Review Council, op.cit., [6.4] 
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Independent oversight is needed given the obvious self-interest of many 

agencies in maintaining secrecy.149 With no oversight body to monitor this 

activity, subversion of the Act’s object is recognised only when an applicant 

has the means and the will to pursue external review. Conversely, a 

commissioner which constantly monitors and reviews FOI activity would help 

to facilitate consistency and best practice, leading to a more open 

administrative culture.150 It provides a system of accountability in FOI 

administration, which at present is sorely lacking.151 

 

One function the commissioner could take on is issuing ‘deliverables’, or 

criteria by which to judge agencies’ administration of FOI. If the commissioner 

then monitored compliance, for example by publication of persistent poor 

performers, this would create incentives for agencies to improve their 

administrative procedures and accord a higher priority to FOI.152  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                            
149 R Fraser, op.cit., p3. 
150 Ibid. 
151 A Murray, op.cit., p1 
152 R Snell in R Fraser, op.cit., p5. See also Australian Law Reform Commission & 
Administrative Review Council, op.cit., [6.4]. 

RECOMMENDATIONS 
 
Establish an independent information commissioner. Oversight role would 
include: 
 

• Establishing criteria by which to judge agencies adherence to sound 
FOI practices 

 
• Conducting agency Audits to monitor the Act in a more comprehensive 

manner than the annual review currently conducted by the Attorney-
General’s Department.  Closer statistical analysis would be undertaken 
on a more regular basis, including differentiating trends between 
applications for personal and other information. 

 
• Report annually to parliament, highlighting particularly poor performers 

and promoting best practice.  
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(iii)        Addressing the Culture 

 

a. Information Commissioner 

 

As outlined in Chapter Two, the most pressing challenge facing the 

Commonwealth FOI regime is a culture of resistance to its effective operation 

which permeates the government and the public service. In addition to its 

oversight function, an information commissioner could play a key role in 

addressing this phenomenon.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The responsibility and powers given to the information commissioner will 

necessarily determine its effectiveness.  A recent Greens153 proposal called 

for a commissioner to take over the government’s decision-making function 

and independently manage all FOI applications.154 This would certainly 

circumvent the problems of obfuscation of the Act from within government 

agencies and departments. A corollary proposition envisaged deferral to the 

                                            
153 The Greens Party. 
154 See Simon Benson, ‘FOI: Freedom for governments to keep us ignorant’, Daily Telegraph, 
Sydney, 23 May 2006, p15. 

RECOMMENDATIONS 
 
The role of the information commissioner would include: 
 

• Providing guidelines to administrators and users of the Act outlining 
rights and responsibilities, 

 

• Working in conjunction with agencies to help streamline application 
handling processes to avoid FOI creating an unnecessary burden, 

 

• Implementing training programmes for decision-makers and perhaps all 
public servants upon induction, fostering a change in receptivity to FOI 
from the next generation of public servants, 

 

• Contributing to public debate about information disclosure and advising 
the government on FOI reform, 

 

• Advising the government in relation to policy developments in FOI. 
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commissioner or an external review body whenever an agency sought to 

claim an exemption.155 

 

These proposals may go too far. Not only do they require enormous resource 

investment and a dramatic restructuring of administrative and departmental 

frameworks, but they unnecessarily remove all decision-making functions from 

government agencies. This risks impacting negatively on how information is 

recorded and at worst could encourage public servants to take their 

information ‘underground’. This undermines the goal of transparency which 

these reforms seek to enhance.   

 

Given the AAT’s merits review function, there is little justification for providing 

the commissioner with determinative powers. Instead it is suggested that the 

commissioner be provided with similar powers and independence to that of 

the Commonwealth Ombudsman – the power to recall documents so that it 

can effectively review decisions, and persuasive power to report poor 

performers to parliament.156 The commissioner could be given authoritative 

powers in relation to procedural matters, such as making determinations in 

relation to the scale of charges to apply to a request.157 

 

It is vital that the originating legislation carefully delineates the commissioner’s 

responsibilities. Of particular importance is its power to issue independent 

advice in relation to policy formation. An Australian commissioner should learn 

from its counterparts in Canada and New Zealand, who are unequivocal and 

unashamed critics of their respective FOI regimes.158 

 

Given the similarities in the status bestowed upon the proposed commissioner 

and the present Commonwealth Ombudsman, this report supports the 

                                            
155 G Barber, ‘The Greens call for FOI laws overhaul’, (Press release, 28 September 2006), 
Available at http://www.vic.greens.org.au/media/media-releases-2006/. Viewed 1 October 
2006   
156 These details are more comprehensively discussed in the Australian Law Reform 
Commission & Administrative Review Council Report, op. cit., passim. 
157 J McMillan, op.cit., p33  
158 See M Shroff, ‘The Official Information Act and Privacy: New Zealand’s Story’ (Speech to 
FOI Live Conference, London, 16 June 2005), passim 
 



 

 50

proposal put forward by the 2001 Senate Legal and Constitutional Legislation 

Committee,159 taken up in the ‘Freedom of Information Amendment (Open 

Government) Bill 2003’, that the commissioner be established as part of the 

Ombudsman’s office.160 The ALRC report rejected this notion on the basis that 

the Ombudsman should focus on complaint resolution and scrutiny of 

policy.161 However, given the Ombudsman’s broadening role over the past ten 

years,162 it is not unwarranted that it also take on this key function. Further, as 

the 2001 Senate Committee emphasised, small statutory agencies 

established to perform specialised functions tend to face significant 

challenges.163 These include competing for resources, perceptions of bias 

towards the government or sections of the community, difficulties in 

establishing a public profile and problems of “delineation and demarcation” 

creating confusion over where chief responsibility lies.164 

 

Establishing an information commissioner within the office of the 

Commonwealth Ombudsman would overcome these problems, given the 

substantial infrastructure already in place. Additional resources would be 

required, but the transitional phase would be minimal in comparison with the 

establishment of a new authority. With additional powers and resources, the 

Ombudsman would be able to effectively discharge this responsibility. 

 

 

 
 
 
 
 
 
 

 

                                            
159 Senate Legal and Constitutional Legislation Committee 2001, op.cit., passim 
160 As proposed by the Senate Legal and Constitutional Legislation Committee, Inquiry into 
the Freedom of Information Amendment (Open Government) Bill 2000, April 2001 at p 58 
161 Australian Law Reform Commission & Administrative Review Council, op.cit., [6.29] 
162 See J McMillan, op.cit., at p 31 
163 Evidence to the Senate Legal and Constitutional Committee, Commonwealth Parliament, 
Inquiry into the Freedom for Information Amendment (Open Government) Bill 2000, April 
2001, Submission 17 at p10 (Commonwealth Ombudsman) 
164 Ibid 

RECOMMENDATIONS 
 

• Establish an Information Commissioner within the Ombudsman’s 
office, conferring appropriate powers, responsibility and 
independence. 
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b. An FOI Constituency 

 

In over thirty countries, non-government organisations campaign vociferously 

for improvements to their FOI regimes. Their composition varies, as does their 

level of funding and resources, but all are committed to advocating for reform, 

both within government and among the public.165 Despite widespread 

disillusion with the FOI framework, however, no such specific institution exists 

in Australia.  

 

Ron Fraser is an advocate for establishing an FOI collective in Australia.166 

Acknowledging the lack of political will to implement reform, he urges 

disparate voices which support a more participatory and accountability-

focused FOI framework to lobby for open government.167 Even without the 

private and corporate resources which fund similar institutions in the US, 

Fraser insists that there is much we can do to promote dialogue, renew 

debate and campaign against unnecessary restrictions on information access. 

Potential members of an ‘FOI constituency’168 include journalists, lawyers, 

politicians, students, businesses and community groups. Financial support 

may be found in media outlets, law societies and universities.169 The ideal 

outcome is to fulfil Ralph Nader’s call from 1970, that “there need to be 

institutions, be they universities, law reviews, public interest law firms, citizen 

groups, newspapers, magazines or the electronic media who systematically 

follow through to the courts on denials of agency information.”170 

  

Fraser acknowledges that the most significant challenge to his proposal will 

be finding the public will to implement it. “But I fear that if we do not do so, FOI 

will continue to degenerate as a useful mechanism to make a supposedly 

liberal democracy more open, responsive and participatory.”171 

                                            
165 M Moore, ‘In the land where nobody cares’, Sydney Morning Herald Online, 30 September 
2006, Available: www.smh.com.au. Viewed: 30 September 2006 
166 R Fraser, op. cit., p5 
167 Ibid p5 
168 Ibid p5 
169 Ibid p3 
170 R Nader quoted in R Fraser, op.cit., p7 
171 R Fraser, op.cit., p6 
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c. A fresh approach to disclosure 

 

One of the principal causes of disillusion and frustration with FOI in the public 

service is the significant administrative burden created by some requests.172 

Two simple methods would minimise the burden on agencies: 

 

(i) The creation of publicly accessible guidelines and lists which detail 

what information an agency holds, so that applicants can be more 

specific in their requests 

 

(ii) A more streamlined information management system, so that 

information is readily traceable. 

 

Such provisions form part of the Swedish information access framework, 

which requires agencies to maintain an inventory of all documents on record, 

with a brief description of each.173 Accordingly, efficiency is a strength of the 

Swedish framework. In a recent test case, access to information for 

contentious requests by well-known journalists were responded to (and 

concluded) within two and ten days of the request being made.174 

 

Australian agencies are likely to resist measures such as these which require 

them to archive all documents as they are received or created. However, in 

the long term, if Australia’s system of information access is to be meaningful, 

this is the most effective and efficient means with which to achieve it. 

 
                                            
172 Australian Law Reform Commission & Administrative Review Council, Freedom of 
Information (DP 59, May 1995) [4.2] ATO Submission 41 
173 Archives Act 1990 (Sweden) 
174 J Lidberg, op. cit., p154 

RECOMMENDATION 

• That an FOI constituency be instituted. 
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(iv) AFTERTHOUGHT 
 

The above reforms seek to target some of the substantive and procedural 

challenges which serve to undermine FOI as a tool of accountability in 

Australia. The ultimate challenge is the need for governments, public servants 

and citizens to adapt to a new cultural and political climate, one in which 

government secrecy is no longer appropriate.175 This will be an uphill battle; 

albeit a worthy one. The Australian Labor Party must prove that its calls for 

transparency are more than politically expedient rhetoric. Working with 

interest groups within and outside parliament and establishing a 

comprehensive FOI policy platform is part of this process. The establishment 

of an independent information commissioner should be accorded priority. 

Once such a body has been set up, it can provide advice and 

recommendations on the most appropriate direction for further reform.  

                                            
175 T Blanton, op. cit., p57 

RECOMMENDATIONS 
 

• That agencies streamline their processes of information management 
 

• That agencies provide publicly accessible guidelines outlining the 
information which exists within the agency 
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CONCLUSION 
 
 

“Knowledge will forever govern ignorance, and a people who mean to be 

their own governors, must arm themselves with the power knowledge 

gives. A popular government without popular information or the means of 

acquiring it is but a prologue to a farce or a tragedy or perhaps both”176 

 

 

FOI is failing in its objective to contribute towards an enhanced accountability 

framework in Australia. Having been lauded as a ground-breaking piece of 

legislation which would usher in an era of open government, FOI has 

disappointed from the outset.  It has served well only as a tool for providing 

individuals access to their personal information. Requests for documents 

relating to government actions and decision-making are routinely frustrated by 

exorbitant costs, lengthy delays and arbitrary application of exemption 

clauses. In terms of creating awareness of government activity and opening 

government to scrutiny and debate, the FOI Act has significant ground to 

cover before it can be claimed to be effective. 

 

A fundamental obstacle which the Act faces is a government-fostered culture 

which is antithetical to the stated purpose of the Act. So long as the Act’s 

administrators are resistant to its effective operation, legislative reform will be 

futile. A key focus in improving FOI in Australia must be to address this culture 

and practice which is inconsistent with the objectives of FOI. The 

establishment of an independent Information Commissioner will go a 

significant way in this regard. Once this body is set up, legislative reform and 

the adoption of more streamlined information management systems will go 

further in encouraging agencies to revise their FOI practices. They will 

reinforce the notion that government-held information is a national and 

democratic resource. 
                                            
176 James Madison, letter to W.T. Barry, August 4, 1822, cited in Padover 1953, in J Stiglitz, 
op. cit., p 30  
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These reforms are essential if Australia’s FOI framework is to make a 

meaningful contribution to accountability in government. Stagnancy on this 

issue can lead only to increasingly arbitrary claims for secrecy, lower quality of 

decision-making, a disengaged public and an increasingly unaccountable 

government, more liable to overlook corporate scandals such as the quagmire 

currently engulfing AWB. Public participation, scrutiny of government and 

effective accountability will all suffer.  

 

Only when comprehensive reform has been implemented can Australia 

demonstrate its commitment to accountability in government. Until then, to 

paraphrase James Madison, our FOI framework is but a prologue to an all too 

apparent farce. 
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APPENDIX A 
 

Freedom of Information Act 1982 (Cth), selected sections. 

 

 

Freedom of Information Act 1982 
Act No. 3 of 1982 as amended 

This compilation was prepared on 7 July 2006 
taking into account amendments up to Act No. 73 of 2006 

The text of any of those amendments not in force 
on that date is appended in the Notes section 

The operation of amendments that have been incorporated may be  
affected by application provisions that are set out in the Notes section 

Prepared by the Office of Legislative Drafting and Publishing, 
Attorney-General’s Department, Canberra 
     

3  Object 

 (1) The object of this Act is to extend as far as possible the right of the 
Australian community to access to information in the possession of the 
Government of the Commonwealth by: 

 (a) making available to the public information about the operations of 
departments and public authorities and, in particular, ensuring that 
rules and practices affecting members of the public in their dealings 
with departments and public authorities are readily available to 
persons affected by those rules and practices; and 

 (b) creating a general right of access to information in documentary 
form in the possession of Ministers, departments and public 
authorities, limited only by exceptions and exemptions necessary for 
the protection of essential public interests and the private and 
business affairs of persons in respect of whom information is 
collected and held by departments and public authorities; and 
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 (c) creating a right to bring about the amendment of records containing 
personal information that is incomplete, incorrect, out of date or 
misleading. 

(2) It is the intention of the Parliament that the provisions of this Act shall 
be interpreted so as to further the object set out in subsection (1) and 
that any discretions conferred by this Act shall be exercised as far as 
possible so as to facilitate and promote, promptly and at the lowest 
reasonable cost, the disclosure of information.   

 

11  Right of access 

 (1) Subject to this Act, every person has a legally enforceable right to obtain 
access in accordance with this Act to: 

 (a) a document of an agency, other than an exempt document; or 
 (b) an official document of a Minister, other than an exempt document. 

 (2) Subject to this Act, a person’s right of access is not affected by: 
(a) any reasons the person gives for seeking access; or 
(b)  the agency’s or Minister’s belief as to what are his or her 

reasons for seeking access. 
 

24  Requests may be refused in certain cases 

 (1) The agency or Minister dealing with a request may refuse to grant access 
to documents in accordance with the request, without having caused the 
processing of the request to have been undertaken, if the agency or 
Minister is satisfied that the work involved in processing the request: 

 (a) in the case of an agency—would substantially and unreasonably 
divert the resources of the agency from its other operations; or 

 (b) in the case of a Minister—would substantially and unreasonably 
interfere with the performance of the Minister’s functions. 

33  Documents affecting national security, defence or international 
relations 

 (1) A document is an exempt document if disclosure of the document under 
this Act: 

 (a) would, or could reasonably be expected to, cause damage to: 
 (i) the security of the Commonwealth; 
 (ii) the defence of the Commonwealth; or 
 (iii) the international relations of the Commonwealth; or 
 (b) would divulge any information or matter communicated in 

confidence by or on behalf of a foreign government, an authority of a 
foreign government or an international organization to the 
Government of the Commonwealth, to an authority of the 
Commonwealth or to a person receiving the communication on 
behalf of the Commonwealth or of an authority of the 
Commonwealth. 

 (2) Where a Minister is satisfied that a document is an exempt document for 
a reason referred to in subsection (1), he or she may sign a certificate to 



 

 58

that effect (specifying that reason) and, subject to the operation of 
Part VI, such a certificate, so long as it remains in force, establishes 
conclusively that the document is an exempt document referred to in 
subsection (1). 

 (3) Where a Minister is satisfied as mentioned in subsection (2) by reason 
only of matter contained in a particular part or particular parts of a 
document, a certificate under that subsection in respect of the document 
shall identify that part or those parts of the document as containing the 
matter by reason of which the certificate is given. 

 (4) Where a Minister is satisfied that information as to the existence or 
non-existence of a document as described in a request would, if 
contained in a document of an agency, cause the last-mentioned 
document to be an exempt document under this section for a reason 
referred to in subsection (1), he or she may sign a certificate to that effect 
(specifying that reason). 

 (5) The responsible Minister of an agency may, either generally or as 
otherwise provided by the instrument of delegation, by writing signed by 
him or her, delegate to the principal officer of the agency his or her 
powers under this section in respect of documents of the agency. 

 (6) A power delegated under subsection (5), when exercised by the 
delegate, shall, for the purposes of this Act, be deemed to have been 
exercised by the responsible Minister. 

  (7) A delegation under subsection (5) does not prevent the exercise of a 
power by the responsible Minister 

 

36  Internal working documents 

 (1) Subject to this section, a document is an exempt document if it is a 
document the disclosure of which under this Act: 

 (a) would disclose matter in the nature of, or relating to, opinion, advice 
or recommendation obtained, prepared or recorded, or consultation 
or deliberation that has taken place, in the course of, or for the 
purposes of, the deliberative processes involved in the functions of 
an agency or Minister or of the Government of the Commonwealth; 
and 

 (b) would be contrary to the public interest. 

 (2) In the case of a document of the kind referred to in subsection 9(1), the 
matter referred to in paragraph (1)(a) of this section does not include 
matter that is used or to be used for the purpose of the making of 
decisions or recommendations referred to in subsection 9(1). 

 (3) Where a Minister is satisfied, in relation to a document to which 
paragraph (1)(a) applies, that the disclosure of the document would be 
contrary to the public interest, he or she may sign a certificate to that 
effect (specifying the ground of public interest in relation to which the 
certificate is given) and, subject to the operation of Part VI, such a 
certificate, so long as it remains in force, establishes conclusively that the 
disclosure of that document would be contrary to the public interest. 
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 (4) Where a Minister is satisfied as mentioned in subsection (3) by reason 
only of matter contained in a particular part or particular parts of a 
document, a certificate under that subsection in respect of the document 
shall identify that part or those parts of the document as containing the 
matter by reason of which the certificate is given. 

 (5) This section does not apply to a document by reason only of purely 
factual material contained in the document. 

 (6) This section does not apply to: 
 (a) reports (including reports concerning the results of studies, surveys 

or tests) of scientific or technical experts, whether employed within 
an agency or not, including reports expressing the opinions of such 
experts on scientific or technical matters; 

 (b) reports of a prescribed body or organization established within an 
agency; or 

 (c) the record of, or a formal statement of the reasons for, a final 
decision given in the exercise of a power or of an adjudicative 
function. 

 (7) Where a decision is made under Part III that an applicant is not entitled to 
access to a document by reason of the application of this section, the 
notice under section 26 shall state the ground of public interest on which 
the decision is based. 

 (8) The responsible Minister of an agency may, either generally or as 
otherwise provided by the instrument of delegation, by writing signed by 
him or her, delegate to the principal officer of the agency his or her 
powers under this section in respect of documents of the agency. 

 (9) A power delegated under subsection (8), when exercised by the 
delegate, shall, for the purposes of this Act, be deemed to have been 
exercised by the responsible Minister. 

 (10) A delegation under subsection (8) does not prevent the exercise of a 
power by the responsible Minister. 

 
 

43  Documents relating to business affairs etc. 

 (1) A document is an exempt document if its disclosure under this Act would 
disclose: 

 (a) trade secrets; 
 (b) any other information having a commercial value that would be, or 

could reasonably be expected to be, destroyed or diminished if the 
information were disclosed; or 

 (c) information (other than trade secrets or information to which 
paragraph (b) applies) concerning a person in respect of his or her 
business or professional affairs or concerning the business, 
commercial or financial affairs of an organization or undertaking, 
being information: 

 (i) the disclosure of which would, or could reasonably be expected 
to, unreasonably affect that person adversely in respect of his 
or her lawful business or professional affairs or that 
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organization or undertaking in respect of its lawful business, 
commercial or financial affairs; or 

 (ii) the disclosure of which under this Act could reasonably be 
expected to prejudice the future supply of information to the 
Commonwealth or an agency for the purpose of the 
administration of a law of the Commonwealth or of a Territory or 
the administration of matters administered by an agency. 

 (2) The provisions of subsection (1) do not have effect in relation to a request 
by a person for access to a document: 

 (a) by reason only of the inclusion in the document of information 
concerning that person in respect of his or her business or 
professional affairs; 

 (b) by reason only of the inclusion in the document of information 
concerning the business, commercial or financial affairs of an 
undertaking where the person making the request is the proprietor 
of the undertaking or a person acting on behalf of the proprietor; or 

 (c) by reason only of the inclusion in the document of information 
concerning the business, commercial or financial affairs of an 
organization where the person making the request is the 
organization or a person acting on behalf of the organization. 

 (3) A reference in this section to an undertaking includes a reference to an 
undertaking that is carried on by, or by an authority of, the 
Commonwealth or a State or by a local government authority. 

 (4) For the purposes of paragraph (1)(c), information is not taken to concern 
a person in respect of the person’s professional affairs merely because it 
is information concerning the person’s status as a member of a 
profession. 

 

58  Powers of Tribunal 

 (1) Subject to this section, in proceedings under this Part, the Tribunal has 
power, in addition to any other power, to review any decision that has 
been made by an agency or Minister in respect of the request and to 
decide any matter in relation to the request that, under this Act, could 
have been or could be decided by an agency or Minister, and any 
decision of the Tribunal under this section has the same effect as a 
decision of the agency or Minister. 

 (2) Where, in proceedings under this Act, it is established that a document is 
an exempt document, the Tribunal does not have power to decide that 
access to the document, so far as it contains exempt matter, is to be 
granted. 

 (3) Where there is in force in respect of a document a certificate under 
section 33, 33A, 34, 35 or 36, the powers of the Tribunal do not extend to 
reviewing the decision to give the certificate, but the Tribunal, constituted 
in accordance with section 58B, may determine such question in relation 
to that certificate as is provided for in whichever of subsections (4), (5) 
and (5A) applies in relation to that certificate. 

 (4) Where application is or has been made to the Tribunal for the review of a 
decision refusing to grant access to a document in accordance with a 
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request, being a document that is claimed to be an exempt document 
under section 33, 33A, 34 or 35 and in respect of which a certificate 
(other than a certificate of a kind referred to in subsection (5A)) is in force 
under that section, the Tribunal shall, if the applicant so requests, 
determine the question whether there exist reasonable grounds for that 
claim. 

 (5) Where application is or has been made to the Tribunal for the review of a 
decision refusing to grant access to a document in accordance with a 
request, being a document that is claimed to be an exempt document 
under section 36 and in respect of which a certificate is in force under 
that section, the Tribunal shall, in a case where it is satisfied that the 
document is a document to which paragraph 36(1)(a) applies, if the 
applicant so requests, determine the question whether there exist 
reasonable grounds for the claim that the disclosure of the document 
would be contrary to the public interest. 

 (5A) Where application is or has been made to the Tribunal for the review of a 
decision refusing to grant access to a document in accordance with a 
request, being a document as described in the request in respect of 
which a certificate is in force under subsection 33(4) or 33A(4), the 
Tribunal shall, if the applicant so requests, determine the question 
whether there exist reasonable grounds for the claim that information as 
to the existence or non-existence of the document as so described would, 
if contained in a document of an agency: 

 (a) in a case where the certificate was given under subsection 33(4)—
cause that document of an agency to be an exempt document for a 
reason referred to in subsection 33(1); or 

 (b) in a case where the certificate was given under subsection 33A(4): 
 (i) cause that document of an agency to be an exempt document 

for a reason referred to in subsection 33A(1); and 
 (ii) not cause that document of an agency to be a document 

containing matter the disclosure of which under this Act would 
be, on balance, in the public interest. 

 (6) The powers of the Tribunal under this section extend to matters relating 
to charges payable under this Act in relation to a request. 

 (7) Where: 
 (a) application is or has been made to the Administrative Appeals 

Tribunal for review of a decision refusing to grant a person access to 
a document in accordance with a request; and 

 (b) the agency to which or the Minister to whom the request was made: 
 (i) has given to the applicant a notice under this Act of the 

decision, being a notice that does not include a statement (in 
whatever terms expressed) to the effect that access to the 
document is being refused for the reason that, by virtue of the 
operation of subsection 12(2) or of that subsection as modified 
by regulations in pursuance of subsection 12(3), the applicant is 
not entitled to access to that document; or 
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 (ii) informs or has informed the Tribunal, either before or in the 
course of the proceeding for the review of the decision, that the 
agency or the Minister, as the case requires, does not intend, or 
does not any longer intend, to refuse access to the document 
for the reason referred to in subparagraph (i); 

then, for the purposes of the review by the Tribunal of that decision, this 
Act has effect as if subsection 12(2), or that subsection as so modified, 
as the case requires, had not been enacted. 
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APPENDIX B 
 

Selected recommendations from ALRC/ARC Open Government report, 
Appendix D 

 
Chapter 4 - Giving effect to the objectives of FOI 

1. The object clause of the FOI Act (s 3) should be amended to explain that 
the purpose of the Act is to provide a right of access which will 
 
• enable people to participate in the policy, accountability and decision making 

processes of government 

• open the government's activities to scrutiny, discussion, comment and review 

• increase the accountability of the Executive 

and that Parliament's intention in providing that right is to underpin Australia's 
constitutionally guaranteed representative democracy. 
 
2. Section 3(1)(a) of the FOI Act should be deleted. 
 
3. The reference in the object clause to the limitations on the general right of 
access imposed by exceptions and exemptions should be deleted. 
 
4. The object clause should acknowledge that the information collected and 
created by public officials is a national resource. 
 
5. The object clause should state the right of access to personal information of 
the applicant separately from the general right of access to government-held 
information. 
 
6. The FOI Act should be amended to provide that if a document contains 
personal information of the applicant that fact is to be taken into account in 
considering the effect disclosure might have and in determining whether it is in 
the public interest to grant access to the applicant. 
 
7. Agencies should review their current arrangements to ensure that they 
have sufficient officers authorised under s 23 of the FOI Act to make FOI 
decisions. 
 
8. Performance agreements of all senior officers should be required to impose 
a responsibility to ensure efficient and effective practices and performance in 
respect of access to government-held information, including FOI requests. 
 



 

 64

9. Agencies should regularly examine the types of requests for information 
they receive to determine whether there are particular categories that could be 
dealt with independently of the FOI Act. If there are, this should be made clear 
to potential applicants and to staff. 
 
10. Section 91 of the FOI Act should be amended to extend the indemnity 
against action for defamation, breach of confidence or infringement of 
copyright to an authorised officer who releases a document other than under 
the FOI Act provided the document would not have been exempt had it been 
requested under the FOI Act. 
 
11. Section 91 of the FOI Act should be amended to extend the indemnity 
against action for defamation, breach of confidence or infringement of 
copyright to an authorised officer who 
(i) releases an exempt document under the FOI Act pursuant to a bona fide 

exercise of discretion not to claim the exemption or 
(ii) releases a document other than under the FOI Act and the release, had 

it been made under the FOI Act, would have been a bona fide exercise 
of discretion not to claim an applicable exemption. 

 
12. The recommendations of the Gibbs Committee should be implemented as 
soon as possible. 
 
13. A thorough review of all federal legislative provisions that prohibit 
disclosure by public servants of government-held information should be 
conducted as soon as possible to ensure that they do not prevent the 
disclosure of information that would not be exempt under the FOI Act. 
 

Chapter 5 - FOI, archives and privacy 

14. The FOI Act should be amended so that it applies to documents that are 
less than 30 years old, regardless of when they were created. 
 
15. The Archives Act should be reviewed. In the interim, it should be amended 
to 
• require the chief executive officer of an agency to ensure the creation of such 

records as are necessary to document adequately government functions, 
policies, decisions, procedures and transactions and to ensure that records in 
the possession of the agency are appropriately maintained and accessible 

• authorise the Director General of Archives to issue recordkeeping standards, to 
audit records and recordkeeping practices and to report to the Minister on 
inadequate practices. 

16. The FOI Act should require the FOI Commissioner to consult with the 
Privacy Commissioner before issuing guidelines on access to, and 
amendment of, individuals' own personal information. 
 
17. The Privacy Act should be amended to provide that the Privacy 
Commissioner cannot find that an agency has breached IPP 6 or 7 in respect 
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of a decision made under the FOI Act, unless that decision has been found on 
external review by the AAT or the Federal Court to be incorrect. 
 

Chapter 6 - An FOI Commissioner 

18. A statutory office of FOI Commissioner should be created. 
 
19. The functions of the FOI Commissioner should include 
• auditing agencies' FOI performance 

• preparing an annual report on FOI 

• collecting statistics on FOI requests and decisions 

• publicising the Act in the community 

• issuing guidelines on how to administer the Act 

• providing FOI training to agencies 

• providing information, advice and assistance in respect of FOI requests 

― at any stage of an FOI request 

― at the request of the applicant, the agency or a third party 

• providing legislative policy advice on the FOI Act. 

20. The FOI Commissioner should be given power to require agencies to 
provide statistics on their FOI administration. 
 
21. If an agency claims that a document is exempt it should be required to 
give to the applicant a copy of the relevant guidelines in addition to its 
statement of reasons. 
 
22. The FOI Act should require both agencies and the AAT to take into 
account the guidelines issued by the FOI Commissioner. 
 
23. Information in plain language about how to use the FOI Act should be 
available at all government departments and agencies and at public libraries. 
 
24. The FOI Commissioner should encourage agencies to make full use of 
advances in information technology to provide better access, for example, on-
line access, to government information. 
 
25. The FOI Commissioner should monitor the practices of agencies 
regarding the sale of documents with a view to ensuring that their pricing 
policies do not impose unreasonable barriers to the accessibility of 
government information. 
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26. There should be a standing arrangement for consultation between the FOI 
Commissioner, the Director-General of Archives, the Chief Government 
Information Officer, the head of the AGPS, the Privacy Commissioner and the 
Ombudsman. 
 
27. The need for, and the role of, the FOI Commissioner should be reviewed 
by the Administrative Review Council after five years. 
 

Chapter 8 - Exemptions - general principles 

37. The FOI Commissioner should issue guidelines on how to apply a public 
interest test. The guidelines should list factors that are relevant and factors 
that are irrelevant when weighing the public interest. 
 
38. The FOI Act should be amended to provide that, for the purpose of 
determining whether release of a document would be contrary to the public 
interest, it is irrelevant that the disclosure may cause embarrassment to the 
government. 
 
39. Section 26(1)(a) of the FOI Act should be amended to require an agency 
to include in its statement of reasons, where relevant, the factors it took into 
account in applying the public interest test. 
 
40A. (ALRC) 
Regulations should be made under s 36A of the FOI Act prescribing two years 
as the maximum duration of conclusive certificates. 
 
40B. (ARC) 
Conclusive certificates issued under s 33 and s 34 should remain unlimited in 
duration. Certificates issued under s 36 should be limited to a maximum of five 
years. 
 
41. The FOI Commissioner should monitor the use of conclusive certificates 
and include in his or her annual FOI report details about their use and any 
failure of a Minister to revoke a certificate despite a finding by the AAT that 
there are no reasonable grounds for the exemption claim. 
 
42. The FOI Act should be amended so that a 'neither confirm nor deny' 
response under s 25 is not available in respect of documents information 
about the existence or non-existence of which would be exempt under s 33A 
(Commonwealth/State relations). 
 
43. The FOI Commissioner should educate agencies about the correct use of 
s 25 and monitor their practices to ensure that agencies do not claim it when it 
is the contents of a document, rather than its existence, that warrant 
protection. 
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Chapter 13 - Review mechanisms 

83. Internal review should not be a prerequisite to AAT review of an FOI 
decision. 
 
84. The AAT should remain the sole external determinative reviewer of FOI  
decisions. 
 
85. Section 64 of the FOI Act should be amended to make it clear that the 
AAT can, at any time after the date by which an agency must have complied 
with s 37 of the AAT Act, require production to the AAT of documents claimed 
by the agency to be exempt. 
 
86. The FOI Act should be amended to prohibit the AAT from disclosing to any 
person, including the applicant's legal representative, documents that are 
claimed to be exempt, whether they were provided to the AAT under s 64 or 
not. 
 

Chapter 14 - The cost of seeking access to information under 
the FOI Act 

87. Access to an applicant's personal information should be free. 
 
88. Agencies should only be able to impose charges in respect of documents 
that are released. Charges should be assessed in accordance with a fixed 
scale that has been determined on the basis of a realistic assessment of what 
information technology and record management systems an agency could 
reasonably be expected to be using. The scale should be developed by the 
FOI Commissioner in consultation with the Chief Government Information 
Officer and reviewed annually. 
 
89. The $30 application fee should remain and be used as credit towards any 
charges imposed. 
 
90. The FOI Commissioner should set photocopying and transcribing charges. 
 
91. The regulation that prescribes a charge for supervising inspection of 
documents should be repealed. 
 
92. The $40 fee for internal review should be abolished. 
 
93. Section 30A(1)(b)(i) and (ii) of the FOI Act should be repealed so as to 
clarify that agencies have a general discretion to remit fees. 
 
94. Section 29(5) of the FOI Act should be repealed so as to clarify that 
agencies have a general discretion to waive or reduce charges. 
 
95. The FOI Commissioner should publicise the existence of s 66 of the FOI 
Act which empowers the AAT to recommend to the Attorney-General that an 
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applicant's costs be paid by the Commonwealth where he or she is successful 
or substantially successful. 
 
96. The FOI Act should be amended to allow the AAT to recommend to the 
Attorney-General that the costs incurred by the applicant in applying for 
review to the AAT be paid by the Commonwealth where 
• an agency issues a conclusive certificate after the application for review is filed 

in the AAT or 

• the agency claims an additional ground of exemption after the application for 
review is filed with the AAT and the original ground for exemption is dismissed. 
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APPENDIX C 
 
Document partially obscured. See over page for transposition. 
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Transposition of a Briefing Note prepared by DFAT for Alexander Downer 
 
 

Your Meeting with Andrew Lindberg, Managing Director, 
AWB Ltd, at 11:00am on 20 January 2003 

 
Key Issues 
 
 
a) Note that the nature of any Post Saddam transition arrangements in Iraq 
has yet to be determined. Australia favours significant UN involvement this 
would, inter alia, help insure the transparency of purchasing decisions. 
Australian personnel could be seconded to some of the UN branches – for 
example, the Office for Coordination of Humanitarian Affairs – involved in aid 
procurement and coordination. 
 
 
 b) Note that it is critical ……. Australian humanitarian effort in Iraq be 
………... …to…….. a coordinated international response. UN assessment is 
that although there are reports of 2-3 months of food 
stocks…………………food  network established to deliver Oi-for-Food regime 
OFP is currently feeding  
 
 
c) … plans to ensure the OFP suffers as little disruption as possible – if 
hostilities eventuate. 
 
 
d) Readable per original  
 
 
e) Readable per original 
 
 
f) Note that the United States …………………………….to agree to a proper 
…to direct their funds towards…………… certain commodities…. Instead to 
favour their ….humanitarian, nevertheless Australia will encourage the United 
States and Japan to contribute ……humanitarian relief efforts…. …chances of 
international procurement of Australian wheat and other commodities as use 
as aid. 
 
 
g) …. the Australia Government strongly support the original AWB to the UN 
661 Committee seeking compensation for any expenses incurred 
…involvement Oil for Food. Committee’s view that the submission dealt with a 
hypothetical situation about the prospect of war in Iraq. – and that it was 
therefore premature to consider…. questions. The Government would offer 
strong support …submission… . However……. even the committee…..  
here…. ………..conflict …………..prospect……. 
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background material for this report. 

 

Walter, J., ‘Ministerial staff and the ‘lattice of leadership’’, (Paper presented at 

the Democratic Audit of Australia, Australian National University, 2006). 

Available: http://democratic.audit.anu.edu.au. Viewed September 1, 2006  
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Considers the changing role of ministerial advisers and the impact this has on 

accountability. Useful for considering broader aspects of Australia’s accountability 

framework. 

 

Walter, J., ‘The ministers’ minders’ (1986), Oxford University Press, 

Melbourne, passim 

 
Considers the role of ministerial advisers as protecting the minister at all costs, and the 

implications for ministerial accountability. 

 

Weller, P., ‘Don’t Tell the Prime Minister’, (2002) Scribe Publications, 

Melbourne 
 

This text explored the trend of advisers and public servants protecting senior figures from 

accountability. Provided useful background into the changing culture in the public service.  

 
Wheeler, C., ‘The public interest: we know it’s important but do we know what 

it means?’ (2006) 48 AIAL Forum, p12 – 25 

 
Considers the challenge in defining the public interest and how this affects its 

application by public officials.  
 
Case Law 
 

The following cases provide relevant legal principles which serve to highlight how the FOI 

Act is being applied by the courts. In doing so, they demonstrate some of the weaknesses 

in the drafting of the FOI Act and the limitations of the review bodies designed to oversee 

its administration. 

 
Drake v Minister for Immigration and Ethnic Affairs (1979) 46 FLR 409; 24 

ALR 577; 2 ALD 60 

 

General Manager, WorkCover Authority of NSW v Law Society of NSW [2006] 

NSWCA 84 

 

Re Greenham and Minister for Capital Territory (1979) 2 ALD 137  
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Harris v ABC (1983) 5 ALD 545  

 

Re Australian Doctors’ Fund and Department of Treasury (1993) 30 ALD 265 

 

Re Donovan and Attorney-General’s Department (1985) 8 ALD 528 

 

Re Maher and Attorney-General’s Department (1985) 7 ALD 731 

 

Searle (Australia) Pty Ltd v Public Interest Advocacy Centre (1992) 36 FCR 

 
McKinnon v Secretary, Department of Treasury [2006] HCA 45 (6 September 

2006) 
 

NB: McKinnon reinforced the shortcomings of FOI as it operates in Australia today. The 

judgments provide insight into the constraints courts face in reviewing agency’s 

application of the FOI Act, as well as the significant limitations on access rights built into 

the legislation and the limiting effect of conclusive certificates, all of which were relevant 

to this report.   

 
 
Legislation 
 

The following are instruments of FOI in different jurisdictions. Consideration of the 

FOI framework abroad was useful in placing Australia’s framework in context. 

Particular attention was paid to the New Zealand and Swedish systems. 

 

Access to Information Act 1980 (Canada) 

 

Archives Act 1990 (Sweden) 

 

Freedom of Information Act 1982 (Cth) 

 

Freedom of Information Act 2000 (UK) 
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Official Information Act 1982 (NZ) 

 

Freedom of the Press Act 1766 (Sweden) 

 

 

Bills 
 

 
The following Bills proposed amendments to the Australian FOI Act. The latter 

incorporated many of the recommendations of the Australian Law Reform 

Commission & Administrative Review Council ‘Open Government’ report. The earlier 

Bill highlighted the lack of political will to implement FOI reform, since no action has 

been taken to implement the legislation.  

 

Freedom of Information Amendment (Abolition of Conclusive Certificates) Bill 

2006 (Cth) 

 

Freedom of Information Amendment (Open Government) Bill 2003, Available: 

http://parlinfoweb.aph.gov.au/piweb/Repository/Legis/Bills/Linked/09110507.p

df.  Viewed 28 September 2006 

 

Other Sources 
 
ABC Radio National, ‘Freedom of Information and the AWB Scandal’, The 

Law Report, 25 April 2006, <http://www.abc.net.au/rn/lawreport/stories/2006/ 

1622676.htm#> at 20 August 2006 
 

Kelvin Thomson MP and academic Rick Snell were interviewed in this program, 

commenting critically on Thomson’s failed FOI applications and their implications. Useful 

critical commentary on the issues at the heart of this report.  

 
Access to Information Review Task Force (2002), ‘Access to Information: 

Making it Work for Canadians’, Canada* 

 
A critique of Canada’s access to information regime which also provided 
useful insight into some of the problems also afflicting FOI in Australia. It 
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stressed the importance of the culture surrounding the administration of FOI 
and supported a comprehensive systems approach to reform. This was useful 
food for thought in considering how to redress Australia’s ailing system.    

 
Australian Press Council, amicus curiae brief in the High Court appeal, 

McKinnon v Secretary, Department of Treasury, 17 April 2006 at [3.15]. 

Available: http://www.presscouncil.org.au/pcsite/fop/fopsubs/amicusfoi.html. 

Viewed 10 September 2006 

 
A good summary of the issues surrounding conclusive certificates, public interest, the 

Howard Factors and arguments in favour of a more open system of information 

access.  

 

Attorney-General’s Department, Freedom of Information Act 1982, First 

Annual Report 1982-1983 (1983) 

 
Useful insight into the state of mind of the architects of Australia’s FOI Act and some 

analysis of its early operation.  

 

Attorney-General’s Department, Freedom of Information Act 1982 Annual 

Report 2004-2005 (2005) 
 

Provided useful statistics which highlighted current trends in FOI. The report was also 

useful for its omissions – for example, its failure to monitor the differing patterns of 

response to requests for personal and ‘other’  information. 

 
Australian Law Reform Commission & Administrative Review Council, ‘Open 

Government: A Review of the Federal Freedom of Information Act 1982’, 

ALRC Report No 77/ ARC Report No 40 (1995) at [4.7] (recommendation 1) 

  
A comprehensive critique of FOI in Australia up to 1995 which provided very good 

background material, many suggestions for further research and a host of 

recommendations for reform which were crucial to consider. 

 
Australian Wheat Board Limited, ‘AWB Corporate History’, AWB, Available: 

http://www.awb.com.au/aboutawb/corporate/history/, Viewed 1 September 

2006 
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Explains the history of the Australian Wheat Board, since its birth as a 
statutory authority to its recent corporatisation. Useful background 
information. 

 
(Author unknown), ‘Secrecy Guide: Freedom of Information and other Access 

Law’, Caslon Analytics Guide, Available: http://www.caslon.com.au/secrecy 

guide8.htm#uk, Viewed: August 20, 2006 

 
An overview of FOI in the UK; useful in providing a basic understanding of the UK’s 

relatively new FOI framework, particularly in the way it coexists with the Data 

Protection Act which is concerned with protecting privacy.   

 
Barber, G., ‘The Greens call for FOI laws overhaul’, (Press release, 28 

September 2006), Available at http://www.vic.greens.org.au/media/media-

releases-2006/. Viewed 1 October 2006   

 
A five-point plan for reform. Useful in consideration of alternative strategies for 

reform.  

 
 
 
Evans, C., ‘A Not So Humble Anniversary: A Year of Government Senate 

Control’, (Speech to the ACT Branch of the Fabian Society, 28 June 2006). 

Available: http://eherald.alp.org.au/ download/now/chrisevansonthesenate.pdf 

Viewed 10 October 2006 

 
Explores the implications of Liberal Party control of both Houses of Parliament at the 

Commonwealth level, particularly for Senate investigative powers.  
 
 
Holmes, J., ‘Cash Crop’, Four Corners, aired 10 April 2006, transcript 

available at http://www.abc.net.au/4corners/content/2006/s1613087.htm 

 
A detailed investigative journalism report into the scandal surrounding kickbacks paid 

by AWB Limited to the Iraqi regime. Paints a detailed picture of what the affair 



 

 84

involved and provided useful background knowledge before I engaged in closer and 

more thorough analysis of the issues. It provided ideas for further research. 
 

Interview with Professor John McMillan, Commonwealth Ombudsman, (face-

to-face interview, 21 August 2006) 

 
Provided a good grounding in the issues and an insight into how the office of the 

Ombudsman functions. The interview was also an opportunity to discuss competing 

ideas for reform. 

 

Kirby J, ‘Freedom of Information: The Seven Deadly Sins’ (Speech delivered 

to the British Section of the International Commission of Jurists 40th 

Anniversary Lecture Series, London, 17 December 1997) 

 
Outlines the intrinsic and instrumental value of FOI and warns against imposing 

excessive limits on the rights it confers. Stresses that legislation alone is insufficient 

to establish an effective FOI framework. Useful discussion of the importance of FOI. 

 

 

 

 

McMillan, J. (Commonwealth Ombudsman), ‘Open Government: Reality or 

Rhetoric?’, (Speech delivered at the IPAA Seminar, Canberra, 15 June 2006). 

Available: http://www.comb.gov.au/commonwealth/publish.nsf.  Accessed: 10 

August 2006. 

 
Outlined the significant improvements in public accountability which have been made 

in the past three decades, but also canvasses the need for improvement in some 

areas, particularly FOI. Useful in considering FOI in context. 

 
Murray, A., ‘Senator Andrew Murray speaks to the Freedom of Information 

Amendment (Open Government) Bill 2000 - Second Reading Speech’, 5 

September 2000, Available: http://www.andrewmurray.org.au/Media/Speech 

Display.htm?speech_id=455&display=1, Accessed: September 5, 2006  
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A powerful speech promoting FOI, useful in canvassing several approaches to reform 

and in explaining the importance of a strong FOI framework.  

 

News Limited, ‘High Court Rules against Freedom of Information Case’ (Press 

release, 6 September 2006) 

 
Useful in explaining the response of The Australian newspaper to its failure in the 

High Court in the McKinnon case. 

 
O’Brien, D., ‘Freedom of Information Law in Need of Overhaul’, (2005), 

Democratic Audit of Australia 

 
Criticises the state of FOI in Australia, particularly the use of conclusive certificates, 

and supports the adoption of many of the reforms called for by the Australian Law 

Reform Commission and the Administrative Review Council in Open Government.  

Useful discussion of the issues.  

 
 
 
 
Senate Standing Committee on Constitutional and Legal Affairs Freedom of 

Information, Commonwealth Parliament, Report by the Senate Standing 

Committee on Constitutional and Legal Affairs in the Freedom of Information 

Bill 1978, and aspects of the Archives Bill 1978 (1979) p 21-22 
 

Provides insight into the guiding principles surrounding the introduction of FOI 

legislation in Australia.  

 
Thomson, K., ‘More AWB cove up: You can’t have it both ways Minister’, 

(Press Release, 27 March 2006). 
 

Insight into Kelvin Thomson’s response to the refusals issued by DFAT in response to 

his requests for information.   
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Senate Legal and Constitutional Committee, Inquiry into the Freedom for 

Information Amendment (open Government) Bill 2000, Commonwealth 

Parliament, April 2001 

 
Comprehensive discussion of some of the issues facing FOI with recommendations 

for reform. 

 
Senate Table Office, Current Bills List, (2006) Available: 

http://www.aph.gov.au/parlinfo/billsnet/billsupd.pdf, Viewed 28 September 

2006 

 
Shows that the Bills which have been put forward to reform FOI have been deferred 

for further debate. There is no indication that this will happen in the near future. 

 
Shroff, M. (Privacy Commissioner), ‘The Official Information Act and Privacy: 

New Zealand’s Story’ (Speech to FOI Live Conference, London, 16 June 

2005) 

 
Stresses the vitality of information to robust democracy. Describes New Zealand’s 

system of information access as a work in progress. Serves to highlight Shroff’s level 

of independence and is a lesson for Australia.  

Young J, Explanatory Statement, AWB Limited v Honourable Terence 

Rhoderic Hudson Cole (No 5) [2006] FCA 1234 

 
Useful in its criticisms of AWB, particularly commentary that the evidence establishes 

that AWB “deliberately and dishonestly” conspired to work a trickery on the UN.” 


