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Executive Summary 
 
 Freedom of Information legislation is an important accountability tool which has 
been implemented in response to the increasing scope and complexity of modern 
government; and the rising expectations of the governed. The South Australian 
Freedom of Information Act was enacted in 1991 with the stated objects of entitling 
individuals to access to documents held by the government regarding them, increasing 
openness, transparency and accountability, and promoting public participation in 
government. The Act confers a legally enforceable right on members of the public to 
access information in the possession of government, subject to a range of exemptions. 
 

A number of public servants, journalists, Parliamentarians and academics were 
asked to comment on the operation of the Act. These comments revealed some 
interesting opinions on FOI, particularly from pubic servants, whose perspective has 
been somewhat neglected or discounted in FOI debate, but whose attitude is very 
influential on its effective operation. 

 

While there is a general consensus that Freedom of Information in South 
Australia has improved since legislative amendments in 2001 and 2004, there remain 
criticisms and matters of concern. A number of changes can be made to encourage 
the effective operation of the Act, including: 

 

• Education and training for Freedom of information Officers and the public 
service in order to foster a positive culture and attitude towards FOI. 

• Encourage an approach of engagement with applicants to identify the 
precise needs of the applicant. 

• Increase the Ombudsman’s resources in the Legal Unit in order to ensure 
timely resolution of external review applications, with the adequacy of those 
resources being regularly reviewed. 

• Internal review process should not be a prerequisite to external review. 
• Guidelines on the interpretation of public interest tests and how they are 

applied, be made available to agencies and applicants. 
• The current formulation of the Cabinet exemption be further examined, 

possibly to add a public interest test for non-disclosure after a period of 
time. 

• An Office of Freedom of Information Commissioner be established to 
monitor compliance with the Act; promote public awareness and 
understanding of the Act; and act as an advocate for applicants. 

 

 Regarding the overall scheme of the Act, this report finds that there is no easy 
solution to striking a balance between openness and a need for effective decision-
making and policy development within government. Looking to the future, what may 
ultimately be necessary is a reconsideration of the current categorical exemption 
scheme. The New Zealand approach proposed by the Legislative Review Committee 
in 2000 still stands as a possible model. In addressing these questions, what may also 
be necessary is a closer consideration of how the goal of public participation is to be 
achieved in practice.  
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1 Introduction 

1.1 Current Political Context 

Freedom of Information (FOI) has attracted a great deal of attention recently. In 

September 2006, the High Court handed down its decision relating to a Freedom of 

Information application by the Freedom of Information Editor of The Australian to the 

Commonwealth Treasury seeking documents relating to income tax bracket creep, and 

the First Home Owners Scheme.1 While the McKinnon case dealt with the 

Commonwealth Freedom of Information Act which differs from the South Australian Act, 

the case has reawakened interest in the operation of Freedom of Information law in 

Australia. A flurry of media commentary and academic debate discussing the 

importance of Freedom of Information has emerged, much of which argues for a 

remaking of the legislation to address its perceived shortcomings. 

Perhaps prompted by the McKinnon case and the media coalition ‘Right to Know 

Campaign’, the federal Attorney-General Philip Ruddock recently asked the Australian 

Law Reform Commission to examine Freedom of Information laws and practice across 

Australia and consider inconsistencies between jurisdictions and the potential for 

harmonisation.2 The Labor Party has also recently announced its intention to amend the 

current FOI system if elected.3 

It would seem that FOI is prominent on the political agenda as this report on the 

operation of the South Australian Freedom of Information Act 1991 is being prepared. 

 

                                                
1
 McKinnon v Secretary, Department of Treasury (2006) 229 ALR 187. 

2
 Philip Ruddock MP, ‘Australian Law Reform Commission to Examine FOI Laws’ (Media Release 210, 24 September 

2007) 
<www.ag.gov.au/agd/WWW/MinisterRuddockHome.nsf/Page/Media_Releases_2007_Third_Quarter_2102007_-
_24_September_2007_-_Australian_Law_Reform_Commission_to_examine_FOI_laws> at 25 September 2007. 
3
 Kevin Rudd MP & Joe Ludwig MP, ‘Federal Labor - New Laws On Freedom Of Information, Whistleblower 

Protection - Open Government After 11 Years’ (Media Release, 26 October 2007) 
<http://www.alp.org.au/media/1007/msagloo260.php> at 27 October 2007. 
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1.2 Theoretical Background to Freedom of Information 

 While Freedom of Information is relatively novel in the Australian context, it is far 

from a modern phenomenon, having been first developed in Sweden in 1776.4 Freedom 

of Information surfaced in Australian political debate at the federal level in the 1970s. 

FOI legislation now operates in all Australian jurisdictions.5 The South Australian 

Freedom of Information Act 1991 began operation in 1992. 

The reasons behind the push for Freedom of Information include a demand for 

greater executive accountability relating to deficiencies in the Westminster model of 

accountability, increased demand for public participation in policy making, recognition of 

the scope of modern government regulation, and the development of democratic 

notions that transparency and openness of government is a public right. 

A more detailed treatment of the theoretical background to FOI is contained in 

Appendix A. The history, development and summary of the South Australian Act and the 

Act itself are contained in Appendices B and C respectively. 

 

 

1.3 Aspect to be Explored 

Freedom of information is a very broad subject encompassing a range of 

questions and perspectives regarding its proper role, its costs and benefits, why it 

operates the way it does and how it ought to operate. This report focuses on the 

operation of the South Australian Freedom of Information Act in the context of 

democratic processes, including issues of public participation in policy formation, 

                                                
4
 Gustav Björkstand & Juha Mustonen, ‘Introduction: Anders Chydenius’ Legacy Today’ in Mustonen, Juha (ed), The 

World’s First Freedom of Information Act: Anders Chydenius’ Legacy Today (2006), Anders Chydenius Foundation’s 
Publications <http://www.chydenius.net/pdf/worlds_first_foia.pdf> at 28 August 2007, 4. 
5
 Freedom of Information Act 1982 (Cth), Freedom of Information Act 1989 (ACT), Freedom of Information Act 1989 

(NSW), Freedom of Information 1992 (Qld), Freedom of Information Act 1991 (SA), Freedom of Information Act 1992 
(Tas), Freedom of Information 1982 (Vic), Freedom of Information Act 1992 (WA), Information Act 2002 (NT). 
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executive accountability and open government, where debate and criticism is prevalent. 

It does not focus on the equally important, though less tendentious issue of Freedom of 

Information use by individuals in obtaining and amending information held by 

government agencies regarding them. 

A number of stakeholders were asked to comment on their experience of the Act, 

but the sources informing this report were various, including academic commentary, 

reports and reviews. The report is divided into practical issues of concern relating to the 

operation of the Act, and the major issue of how the Act’s exemption scheme should be 

designed in line with the public interest, with particular consideration of the Cabinet and 

Internal Working Documents exemptions. Clearly other exemption provisions raise 

issues for consideration, but they are not dealt with in this report. 

While freedom of information is a common subject of academic discussion, there 

is little commentary focussing on the South Australian Act – the majority of discussion 

relating to the federal arena. There also appears to be an absence of discussion of FOI 

which considers the experience of administrators and the opinions of public servants. 

The majority of commentary is either unequivocally critical (and sometimes from 

journalists, almost vitriolic) or somewhat abstract and theoretical. 

 

 

1.4 Limitations of the Report 

The time and length constraints of this project and single person resources of a 

Parliamentary Internship have significantly limited the level of detail this report is able to 

deliver. A comprehensive review of Freedom of Information in South Australia was an 

unattainable task for this report. As such, its findings and recommendations are limited 

to addressing a few specific issues. Beyond that, it attempts to highlight areas and 

questions warranting further investigation. 



Report on the Operation of the South Australian Freedom of Information Act 1991 
 

 

 

4 

The report also suffers the deficiency that a number of avenues of research were 

unsuccessful, in that a number of people did not respond to request for comments or 

contribution. Few responses were received from journalists and political commentators. 

Also, some – though not all – responses received from public servants exhibited a 

degree of caution and restraint, not wishing to comment in a way that could be seen to 

diverge from support and endorsement of the status quo. The responsible Minister’s 

perspective was also not obtained.  

Another issue of concern regarding this report, and more generally affecting 

debate on FOI in Australia is that it relies significantly on value judgments, opinions and 

anecdotal evidence. The statistics that are available are very difficult to interpret without 

reference to detailed background facts. This makes it very difficult to assess the 

performance of the Act with a degree of objectivity. Similarly, while the cost of FOI in 

terms of resources involved can be easily seen and measured, the benefits of FOI in 

enhancing democratic processes are intangible. 
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2 Findings on the Operation of the Act 

2.1 General 

Since the FOI Act commenced operation in 1992, there has been a total of 

101,418 applications for access made to State Government agencies.6 During this time, 

there has been a steadily increasing trend to more and more applications, with 10,973 

applications for access received in the 2005-06 reporting year.7 The general consensus 

on the South Australian Act, as with other Acts in the country is that, with respect to 

accessing personal information the Act has been very successful.8 With respect to 

access to non-personal information the question of how it is operating is a more 

controversial and difficult one. 

In researching the operation of the Act, a number of stakeholders, including Chief 

Executives of State Government Departments, Freedom of Information Officers, former 

public servants, local government representatives, Parliamentarians, journalists and 

academics were asked to comment on a range of issues associated with the operation 

of the Act.9 A degree of consensus emerged which suggested that the operation of FOI 

in SA has improved significantly since the 2001 and 2004 amendments.10 However, 

there is still a degree of dissatisfaction and disagreement from key stakeholders. 

 Comments from present and former Parliamentarians indicated that FOI is an 

extremely important tool for eliciting information from the Government, essential to their 

role in scrutinising the Government.11 The necessity of FOI relates partly to deficiencies 

                                                
6
 As of the end of the 05-06 reporting year, June 2006: State Records, Government of South Australia, Freedom of 

Information Act 1991: Annual Report Year Ended June 2006 (2006) <www.archives.sa.gov.au/foi/publicat.html> at 1 
September 2007, 3. 
7
 Ibid., 9. 

8
 Legislative Review Committee, Parliament of South Australia, Report of the Legislative Review Committee 

concerning The Freedom of Information Act 1991 (2000). 
9
 A sample of the types of questions asked is in Appendix D. 

10
 For details on the amendments see Appendix A. 

11
 Hon Dennis Hood MLC (Phone Interview, 18 October 2007); Hon Sandra Kanck MLC (Email Correspondence, 15 

October 2007); Cecilia Murray, on behalf of the Hon David Ridgway MLC (Email Correspondence, 15 October 2007); 
Angus Redford, Former MLC (Phone Interview, 27 September 2007); Craig Wilkins, on behalf of the Hon Mark 
Parnell MLC (Phone Interview, 23 October 2007).  
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of Parliamentary methods of eliciting information from the Government. FOI also 

enhances their ability to use those mechanisms effectively.12 It also appears to be an 

important instrument for journalists to investigate and report on activities of the 

Government.13  

 

 

2.2 Matters of Concern  

Legalism  

One matter of concern to a significant number of those who commented, from the 

side of applicants and agencies, is the highly legalistic nature and complexity of the 

Act.14 Such legalism and complexity poses a significant threat to the efficacy of the 

legislation in its intention to give citizens direct access to government information. 

Former South Australian Ombudsman, Eugene Biganovsky15 commented that such 

complexity can be used as a shield by agencies. This represents a significant concern 

for applicants, who are often not in a position to negotiate the legal complexity of the 

Act. 

 

Public Service Attitudes 

Another significant concern of many who commented was a continuing public 

service culture of secrecy and resistance to openness. This culture of resistance was 

discussed by the South Australian Legislative Review Committee which reported on the 

                                                
12

 Appendix E provides an example of FOI use by the Hon Mark Parnell MLC, which demonstrates how this can 
operate. 
13

 Michael Owen, Journalist, The Advertiser (Email Correspondence, 4 October 2007). 
14

 Eugene Biganovsky, Former South Australian Ombudsman (Phone Interview, 26 September 2007); Angus 
Redford, Former MLC (Phone Interview, 27 September 2007); Unnamed respondents D and E, FOI Officers of a 
South Australian Government Department (Interview, 28 September 2007); Unnamed respondent F, Local 
Government Sector (Email Correspondence, 9 October 2007).  
15

 Eugene Biganovsky, Former South Australian Ombudsman (Phone Interview, 26 September 2007). 
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operation of the Act in 2000.16 While the Act provides a presumption in favour of 

disclosure, many applicants said that agencies were not operating within this spirit.17 

Michael Owen,18 an Advertiser journalist said: “FOI officers are increasingly employing 

techniques under the Act to delay or refuse access to any documents which might, in 

their view, result in a negative headline.” Craig Wilkins of the Office of the Hon Mark 

Parnell MLC19 reported that much depends on the culture of the agency and FOI 

Officer, commenting that applications to different agencies for the same information 

sometimes yielded different results. 

The comments of some senior level public servants indicated that there is a 

negative attitude to FOI. Respondent B,20 a Chief Executive of a South Australian 

Government Department said: “The present FOI laws impose a huge administrative 

burden on Government departments in both responding to FOI requests and in ensuring 

that information is not subject to FOI.” Ian Kowalick,21 former Chief Executive of the 

Department of Premier and Cabinet, said that FOI is perceived as “a cost burden 

because many of the applications are regarded as nuisance fishing expeditions.” In the 

context of local government, respondent F22 said FOI applications are very burdensome 

and a significant drain on local government resources. The importance of attitudes has 

been widely acknowledged in the academic literature to be very influential on the 

success of FOI. This is highlighted by the opinion of some public servants that Freedom 

of Information Officers do not want to go against the wishes of their superiors. Former 

                                                
16

 Legislative Review Committee, above n 8, 38-42. For details of the report’s findings, see Appendix B. 
17

 Hon Dennis Hood MLC (Phone Interview, 18 October 2007); Hon Sandra Kanck MLC (Email Correspondence, 15 
October 2007); Michael Owen, Journalist, The Advertiser (Email Correspondence, 4 October 2007); Craig Wilkins, on 
behalf of the Hon Mark Parnell MLC (Phone Interview, 23 October 2007). 
18

 Michael Owen, Journalist, The Advertiser (Email Correspondence, 4 October 2007). 
19

 Craig Wilkins, on behalf of the Hon Mark Parnell MLC (Phone Interview, 23 October 2007). 
20

 Unnamed respondent B, Chief Executive of a South Australian Government Department (Email Correspondence, 
14 September 2007). 
21

 Ian Kowalick, Former Chief Executive of Department of Premier and Cabinet (Email Correspondence, 2 October 
2007). 
22

 Unnamed respondent F, Local Government Sector (Email Correspondence, 9 October 2007).  
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Commissioner of Public Employment, Bill Cossey,23 believes that FOI Officers are 

hesitant to apply the legislation in a way that is different from the position of their Chief 

Executive. Biganovsky also agreed with the proposition that FOI Officers feel hesitant to 

go against the wishes of their superiors.  

Part of this issue appears to be associated with the divided loyalties of public 

servants. The Australian Law Reform Commission and the Administrative Review 

Council noted in 1995 in their Open Government report: 

…the [federal] FOI Act superimposed a right of access to government-
held information on an established culture of secrecy. …Not enough has 
been done to reconcile the new culture of openness, represented by the 
FOI Act, and the old ‘secrecy regime’.24 
 
It appears that more attention is required to address how public servants 

perceive FOI. One means of addressing this is training and education, not only of 

Freedom of Information Officers (who are required to undergo training in order to 

become accredited25), but more generally of the public service. However, respondent 

C,26 a senior level public servant suggested a degree of cynicism is inevitable when 

public servants witness the Act’s use for the purpose of embarrassing the government 

and political point-scoring.  

 

Knowledge and Skills 

There are other reasons to believe that education of agencies relating to FOI 

remains an issue. One concern raised by the Ombudsman was that in some instances 

governmental officers involved in review believed that the Ombudsman represented the 

                                                
23

 Bill Cossey, Former Commissioner of Public Employment (Email Correspondence, 23 September 2007). 
24

 Australian Law Reform Commission and Administrative Review Council, Open Government: a review of the federal 
Freedom of Information Act 1982 (1995), 4.13. For a discussion of the British history of public service secrecy and its 
impact on Australia, see Bill De Maria, ‘Rescuing FoI: Rescuing Democracy’ (2002) 2:3 The Drawing Board: An 
Australian Review of Public Affairs 167, 170-1; Terrill, Greg, Secrecy and Openness: The Federal Government from 
Menzies to Whitlam and Beyond (2000).  
25

 Freedom of Information Act 1991 (SA), Section 4(1). 
26

 Unnamed respondent C, Senior level public servant of a South Australian Government Department, (Email 
Correspondence, 29 October 2007).   
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applicant, when in fact the Ombudsman was the review authority.27 The Ombudsman 

has also reported that some officers did not understand when consultation was 

necessary under the Act prior to release of documents affecting third parties.28 Some 

progress is evident in this area, including general awareness training, an FOI Officers’ 

Forum and online FOI process guides and information sheets provided by State 

Records, additionally to its accreditation program.29 The Ombudsman also provides FOI 

Workshops, but there is significant unmet demand due to insufficient resources.30 It is, 

however, of concern that while there are accreditation prerequisites, there are no 

ongoing training requirements, which, as Biganovsky said, is a necessary to ensure 

consistently high-level outcomes. 

 

Delays 

  The delays associated with FOI applications remain a concern to many 

applicants. Long waiting periods have significant potential to frustrate the goals of the 

Act, discourage further applications and encourage a perception the Act is not operating 

well. 

  The Ombudsman has indicated concern about the increasing use of section 14A, 

which extends the time allowed for dealing with the application.31 During the 2005-06 

reporting year, 1774 applications were extended, with 95% extended by 28 days or 

more.32 While some extensions are unavoidable due to the need to consult with third 

parties, with respect of the use of extensions because the application is for access to a 

large number of documents, there is room for informal engagement and negotiation with 

                                                
27

 South Australian Ombudsman, 2005/2006 Annual Report (2006) 
<www.ombudsman.sa.gov.au/index.php?page=publications&load=01> at 2 September 2007, 83. 
28

 Ibid. 
29

 State Records of South Australia, ‘FOI Administration and Resources’, 
<www.archives.sa.gov.au/foi/foiadmin/index.html>. 
30

 State Records Annual Report 05/06, above n 6, 6. 
31

 South Australian Ombudsman Report 05/06, above n 27, 25. 
32

 State Records Annual Report 05/06, above n 6, 19. 
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applicants in order to identify what exactly they are seeking. Respondent D,33 a 

Freedom of Information Officer said that he already engaged in this practice, and found 

it very effective beneficial. 

 Another issue raised by a number of applicants was of the length of time 

associated with external review by the Ombudsman. Former MLC Angus Redford34 

mentioned one example of documents he requested from WorkCover three and a half 

years ago, only recently becoming available. However, it is not clear what is the 

average length of time for external reviews. The two most recent Ombudsman’s reports 

do not mention times, but the 2003-04 Ombudsman’s Report reported it was not 

uncommon for reviews to go on for more than 6 months and sometimes between 12 

and 15 months.35 Biganovsky indicated concerns over the flexibility of resources 

available for dealing with external review applications at the Ombudsman’s Office, yet 

said this question is always a difficult one because it is difficult to predict the number of 

applications for external review and the work required for each case. 

 

Internal Review 

Another concern is the necessity of internal review procedures. The Legislative 

Review Committee Report recommended the abolition of this in its report.36 In the 2005-

06 reporting year, 36% of determinations were reversed, and 8% were varied on 

internal review.37 This is capable of a number of interpretations. On the one hand, this 

could mean that officers sometimes get it wrong or err on the side of caution on the 

initial determination, and the threat of external review changes their attitude. 

Alternatively, it can be said that this shows that internal review actually works. It also 

                                                
33

 Unnamed respondent D, FOI Officer of a South Australian Government Department (Interview, 28 September 
2007). 
34

 Angus Redford, Former MLC (Phone Interview, 27 September 2007).  
35

 South Australian Ombudsman, 2003/2004 Annual Report (2004) 
<www.ombudsman.sa.gov.au/index.php?page=publications&load=01> at 2 September 2007, 40. 
36

 Legislative Review Committee, above n 16, 57. 
37

 State Records Annual Report 05-06, above n 6, 26. 
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could show, as respondent D, suggested, that elements of the Act such as public 

interest tests are capable of a number of interpretations. The internal review procedure 

is potentially disadvantageous in extending the delay to access, though if successful the 

process is likely to be much quicker than external review, and reduce the burden on the 

Ombudsman’s office. One potential solution would be to allow applicants to proceed to 

external review without having had an internal review, for those who believe the internal 

review will be unsuccessful and impose an unnecessary time delay. 

 

Public Interest Tests 

Another matter of concern is the operation of the legislation’s public interest 

tests. Attached to some of the exemptions is the requirement that “disclosure would, on 

balance, be contrary to the public interest”.38 These tests allow a consideration and 

balancing of reasons for and against disclosure of a particular document. In 1979, the 

Australian Senate Committee on Constitutional and Legal Affairs described the public 

interest as: 

a convenient and useful concept for aggregating any number of interests 
that may bear upon a disputed question that is of general – as opposed to 
merely private – concern.39 
 
In a High Court case, it was said: 

The expression ‘in the public interest’, when used in a statute, classically 
imports a discretionary value judgment to be made by reference to 
undefined factual matters, confined only ‘in so far as the subject matter 
and the scope and purpose of the statutory enactments may enable…40 
 

                                                
38

 Freedom of Information Act 1991 (SA), Schedule 1, clause 4 – Documents affecting law enforcement and public 
safety, clause 5 – Documents affecting inter-governmental or local government relations, clause 7 – Documents 
affecting business affairs, clause 8 – Documents affecting the conduct of research, clause 9 – Internal working 
documents, clause 13 – Documents containing confidential material, clause 14 – Documents affecting the economy 
of the State, clause 15 – Documents affecting financial or property interests, clause 16 – Documents concerning 
operations of agencies. 
39

 Senate Standing Committee on Constitutional and Legal Affairs, Parliament of the Commonwealth of Australia, 
Report on the Freedom of Information Bill 1978 and Aspects of the Archives Bill 1978 (1979), 5.25. 
40

 O’Sullivan v Farrer (1989) 168 CLR 210, 217 (Mason CJ, Brennan, Dawson & Gaudron JJ). 



Report on the Operation of the South Australian Freedom of Information Act 1991 
 

 

 

12 

While these tests have an important place in the legislation, there are issues 

associated with their application. It has been recognised, for example, that such tests 

are of more assistance for legally trained external review bodies than administrators.41 

Chris Wheeler has written about the difficulties of applying this term.42 The dilemma was 

discussed in one case:  

The public interest is a concept of wide meaning and not readily limited by 
precise boundaries. Opinions have differed, do differ and doubtless 
always will differ as to what is or is not in the public interest.43 
 
This concern arises acutely in the context of FOI, where there is significant 

disagreement between stakeholders as to the appropriate role for the legislation. The 

way the public interest is determined will be strongly influenced by the interpreter’s view 

as to the appropriate balance between openness and secrecy and the relationship 

between government and governed. In making this determination, the stated objects of 

the legislation are of importance. However, for administrators, unfamiliar with the 

principles of statutory interpretation, greater guidance is perhaps necessary to enhance 

the emphasis on the presumption towards disclosure, which is supposed to be 

expressed in the Act.44  

From the perspective of applicants some dissatisfaction was expressed with the 

types of reasons given to justify the claim disclosure is contrary to the public interest, 

including arguably somewhat weak reasons such as that the documents could mislead 

or confuse the public. Michael Owen cited an example of a case when he sought 

access to information regarding a proposed weir on the Murray, in which the FOI officer 

refused access because of “the amount of confusion already in the public arena 

regarding the proposal.”  

                                                
41

 Senate Standing Committee on Constitutional and Legal Affairs, Parliament of the Commonwealth, Report on the 
Operation and Administration of the Freedom of Information Legislation (1987), 9.42. 
42

 Chris Wheeler, ‘The Public Interest: We Know it’s Important, But Do We Know What it Means’ (2006) 48 AIAL 
Forum 12. 
43

 Right to Life Association (NSW) Inc v Secretary, Department of Human Services and Health (1995) 128 ALR 238, 
(Lockhart J). 
44

 Freedom of Information Act 1991 (SA), section 3A. 
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The issue that underlies concerns about the indeterminacy of the term is the risk 

that the public interest element of the test can be used to avoid disclosure. Moira 

Paterson suggests that such provisions that lack specific definition are difficult for non-

lawyers to deal with and work to the disadvantage of applicants.45 While ultimately such 

determinations can be reversed by the Ombudsman, numerous negative determinations 

may not be reviewed, and the review process can be used so as to avoid disclosure for 

a time – noting that it is said that a week is a long time in politics. 

The Ombudsman has also commented on the need to make sure agencies 

approach public interest tests properly. The Ombudsman has reported on: “the need to 

ensure than an agency addresses the public interest requirements in a claim of 

exemption under clause 9(1) (internal working documents) and demonstrate on balance 

that release is ‘contrary to the public interest’.”46 Some of those who commented 

indicated that the public interest test can be very difficult for FOI officers to apply. For 

example, respondent F, said that these tests are very difficult for local government 

officials, especially of the smaller councils, to apply. Because there is little case law in 

SA, Commonwealth decisions are often used as guidance. In practice certain decisions 

such as Re Howard and the Treasurer (discussed at 3.2), which discussed certain 

factors why disclosure might be contrary to the public interest, appear to be commonly 

cited as justification for non-disclosure. However, a consideration of both sides of the 

argument is necessary. The Ombudsman has stressed that the Howard criteria should 

not be formulaically applied, but rather that each case should turn on its merits, citing 

the comments of Judge Lunn in Ipex Information Technology Group Pty Ltd v 

Department of Information Technology Services SA: 

                                                
45

 Moira Paterson, Freedom of Information and Privacy in Australia: Government and Information Access in the 
Modern State (2005), 219. 
46

 South Australian Ombudsman Report 05/06, above n 27, 21. 
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The statements in Howard’s case are merely general indicators of where 
the pubic interest might lie, but they are neither necessarily definitive nor 
exhaustive.47 
 
Thus in a review of an application made by the Hon Angus Redford to the 

Department of Treasury and Finance in respect of access to a review of the taxation 

status of certain superannuation funds, the Ombudsman was satisfied that there were a 

number of factors favouring refusal of access, but considered there were other factors in 

favour of release, including accountability, public participation and public awareness.48  

One proposal to address this is a legislative definition of the public interest. This 

idea was rejected by the majority of those who commented, which supports the 

orthodox view on this matter. Both the 1979 and 1987 Senate Committee reports 

rejected defining the public interest, stressing that it is not possible to predict all factors 

that will be relevant. The 1979 Committee said: 

 …‘public interest’ is a phrase that does not need to be, indeed could not 
usefully, be defined…Yet it is a useful concept because it provides a 
balancing test by which any number of relevant interests may be weighed 
one against another. …the relevant public interest factors may vary from 
case to case.49 
 
In 1995, the ALRC reported:  

The public interest is an amorphous concept which is not defined in the 
FOI Act or any other statute. The determination of public interest is 
essentially non-justiciable and depends on the application of a subjective 
rather than an ascertainable criterion. …The public interest will change 
over time and according to the circumstances of each situation. It would 
be impossible to define the public interest yet allow the necessary 
flexibility.50 
 
The Northern Territory Information Act 2002 is the only FOI Act in Australia which 

attempts to codify the public interest,51 but its approach is very restrictive, simply 

defining categories of documents, and adds weight to the proposition that such a task is 

                                                
47

 Ibid., 24. 
48

 Ibid. 
49

 Senate Standing Committee on Constitutional and Legal Affairs (1979), above n 39, 5.28. 
50

 Australian Law Reform Commission and Administrative Review Council, above n 24, 8.13. 
51

 Information Act 2002 (NT), sections 44 & 45. 
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perhaps not workable. Robin Munro,52 an FOI Officer of the Department of Further 

Education, Employment, Science and Technology said on this point: “A legislative 

definition of public interest would provide certainty, however may not necessarily lead to 

the best result in all cases.” While a legislative definition may not be appropriate, there 

appears to be a need for policy guidelines or educative materials to assist FOI Officers 

in the interpretation of the public interest, which should require explicitly that matters 

both for and against should be considered in the context of each determination. This 

should be made available to applicants as well. 

 

 

2.3 The Role of a Freedom of Information Commissioner 

The Need for Compliance Monitoring 

One issue which was raised by the findings of and difficulties associated with this 

research is the absence of an independent monitor of FOI compliance. This issue was 

noted in 2000 by the Legislative Review Committee.53 

In 1983 Justice Michael Kirby argued:  

It is vital that someone or some agency…should be closely monitoring the 
experience under the FOI Act … Otherwise, the preventative value of 
legislation of this character would be lost, in a concentration of effort on 
simply responding to individual claims. We should aggregate experience 
and draw lessons from it. For example, a persistently recalcitrant 
government agency…continuously reversed on appeal, should have its 
attitude drawn to political and public attention so that they can be 
corrected, to bring even the most obdurate official into line with the new 
policy.54 

 
The 1995 ALRC Report recommended the creation of a position of FOI 

Commissioner. It reported: 

                                                
52

 Robin Munro, FOI Officer, Legislation & Delegations Unit, Department of Further Education, Employment, Science 
and Technology (Email Correspondence, 4 October 2007).  
53

 Legislative Review Committee, above n 16, 49-51.  
54

 Justice Michael Kirby, ‘Information and Freedom’, The Housden Lecture, Melbourne 6 September 1983, cited in 
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The Review remains of the view that the appointment of an independent 
person to monitor and promote the FOI Act and its philosophy is the most 
effective means of improving the administration of the Act. The existence 
of such a person would lift the profile of FOI, both within agencies and in 
the community and would assist applicants to use the Act.55 
 
This view has recently been reiterated by the Commonwealth Ombudsman, John 

McMillan, who suggests that the major issues with FOI are with the handling of 

requests.56 It is clear that the success of FOI is very reliant on the compliance of 

agencies in terms of record keeping, sufficiency of searches for information, the 

application of exemptions and attitudes to interpretation of the Act. Without an 

independent monitor, there is a risk that agencies will apply the legislation in a partial 

manner. As such, there appears to be a need for the establishment of a FOI 

Commissioner. 

While the Ombudsman plays a valuable role, the resources of the Office are tied 

up dealing with external review. The Ombudsman is able to comment on misconduct by 

agencies,57 but investigations are only undertaken in response to complaints. It is 

difficult for the Ombudsman to comment more generally on the operation of the Act and 

on general compliance.58 There is a need for a body to take a more proactive and 

comprehensive approach to assessing compliance. This should involve conducting 

audits, analysing compliance and potentially taking over the complaint investigation 

function of the Ombudsman. The auditing role could assess both handling of FOI 

requests as well as record keeping practices of agencies, which have the potential to 

deteriorate because of the potential for disclosure through FOI (discussed further at 

                                                
55

 Australian Law Reform Commission and Administrative Review Council, above n 24, 6.4. 
56

 Call for FOI chief in SA’, The Advertiser, 15 October 2007; Commonwealth Ombudsman, Scrutinising Government: 
Administration of the Freedom of Information Act 1982 In Australian Government Agencies (March 2006) 
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3.2). Andrew Podger,59 President of the Institute of Public Administration Australia has 

suggested that the “Auditor-General plays an important role here and perhaps a joint 

audit of a couple of departments by the Public Service Commission and the Auditor-

General could reinforce professional obligations to keep records.” This task that could 

be undertaken by an FOI Commissioner. 

There also seems to be an absence of a public face and advocate who can 

support applicants. As the Ombudsman’s Report clearly states, the Ombudsman is not 

“an advocate for applicants or agencies involved in the process.”60 While Queensland, 

Western Australia and the Northern Territory have adopted an Information 

Commissioner model, the model proposed here differs in that the Ombudsman would 

continue to undertake the external review function under the Act. The advocacy role of a 

Commissioner could come into conflict with the impartial adjudication required of a 

merits review body. This point was recognised by the ALRC in its report, when it 

recommended the establishment of an FOI Commissioner.61 

 

Policy Advice 

An FOI Commissioner could also play a role in policy development. While the 

Minister of Government Enterprises assisted by State Records is responsible for the 

Act, if an independent body were to adequately address issues of concern in the 

operation of FOI, continual FOI policy development must be necessarily involved. In 

correspondence with the Ombudsman’s office, the office was unwilling to comment on 

matters of FOI policy for the reasons of limited resources of the office and that policy 

questions were not within the Ombudsman’s role. The value of such policy advice would 

be especially valuable in the area of FOI, which is subject to very adversarial debate 

                                                
59
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and there may be little incentive for operating government agencies to highlight 

concerns or encourage a stronger operation of FOI.  

 

Objective Analysis 

One significant problem encountered in this research is the difficulty of assessing 

the operation of the Act from an objective position and evaluating the conflicting claims 

of different parties. While statistics are one way of escaping the difficulties of 

subjectivity, it is very difficult to infer meaningful conclusions from FOI statistics.62 For 

example, because there is a high success rate of applications for personal information, 

statistics generally suggest the Act is operating very well. For example, while State 

Government agencies only refused 728 applications and granted in part 1033 

applications, compared with the 6250 applications they granted in full in the 2005-06 

year,63 it is difficult to interpret this to mean necessarily that the Act is working well in 

respect of open government, because the majority of applications are for personal 

information. Another example is that in the 2005-06 year, in 33% of external reviews 

before the Ombudsman the agency was directed to make a revised determination.64 

This could be taken to suggest that agencies are often getting it wrong. However, 

respondent D, an FOI Officer suggested that this could be because the sensitivity of 

material reduces over time and disclosure is in the public interest at the time of review, 

while it was not at the time of determination. Robin Munro, an FOI Officer, suggested 

that it merely shows the difficulties involved in making FOI determinations. 

                                                
62
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While State Records’ Annual Report indicates the percentage of applications that 

are for non-personal information (a significant minority) and the percentage of 

determinations granted and refused or granted partial access, it does not specifically 

break down the outcomes of personal / non-personal applications separately.65 It also 

does not indicate the number of applications not pursued and the reasons for that, nor 

the types of requester (MP applications are shown). This can be compared to the 

Queensland Information Commissioner’s Reports which provides a breakdown of the 

types of applicants seeking external review.66 This type of data is essential to help with 

analysis of the Act’s operation. Also, State Records’ Reports appear prone to 

interpreting statistics in a positive way.67 If empowered with investigative powers to 

collect statistics, an independent body could significantly contribute objective analysis of 

FOI operation.68  

 

FOI Charges 

An FOI Commissioner could also assess FOI costs and provide some sort of cost 

scale. While the current recovery is extremely low compared to the cost,69 there are 

some claims by applicants that the cost is a barrier to access, and can be used as a 

means of deterring applicants. Michael Owen said “departments and agencies are now 

demanding larger and larger sums of money be paid before they often even undertake 

work on an FOI request,” citing an example of an FOI application to the Health 

Department which resulted in a claim for a  $15,000 deposit before further work would 
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be undertaken. While the veracity of applicants’ claims along these lines cannot be 

tested, it at least seems to be true that the approach to fees is very haphazard, with one 

agency indicating they did not charge at all. At the same time it does not seem 

inappropriate that the costs involved should in some measure be borne by applicants. 
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3 When is Disclosure in the Public Interest? 

3.1 Exemptions and the Public Interest 

The major challenge for FOI legislation is balancing the democratic objectives of 

openness with the admitted need for secrecy in some cases. The legislation must 

address the difficult question “when is disclosure in the public interest?” While open and 

transparent government are important goals, it cannot be said that all secrecy is 

necessarily bad. As was stated by one early FOI advocate:  

There are occasions on which the public’s interest in knowing what is 
being done in the name of government must give way to other interests, 
individual and public, which depend for their protection on secrecy, 
absolute or partial. The law’s task is to make it clear when secrecy must 
prevail and when it must not.70 
 
The exemption schedule in the Act71 represents the approach to this question. A 

number of the exemptions are unobjectionable. However, the exemptions relating to 

Cabinet documents and Internal Working Documents (amongst others) are more 

controversial, and require closer examination. 

  In addressing the exemption question, it is suggested by some that less focus 

should be given to specific exemptions, but rather the public interest should be the 

central question to be addressed regarding the potential exemption of a document. 

Administrative law academic, Rick Snell72 spoke of the importance of public interest 

tests. He said that they set decision-making by administrators with a default towards 

openness, by forcing agencies to articulate what good reasons there are for non-

disclosure. 

                                                
70
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  Angus Redford73 supports a model of FOI where the exemptions are replaced 

with one simple public interest test, where the question is asked whether there is a 

public interest ground against disclosure which outweighs the public interest in making 

information available. While this is advantageous in being simpler and less legalistic, 

given the indeterminacy of public interest test, it may confer too broad a discretion to 

withhold.  

In 1967, Enid Campbell, an early FOI advocate wrote on this matter: 

It cannot be enough for the law to say that government records shall not 
be disclosed if the public interest, as interpreted by officials, demands 
secrecy. Such a rule of law is unpredictable in its application and may 
equally support absolute secrecy or unlimited publicity. If the law is to limit 
and control executive secrecy, it must specifically enumerate wither the 
classes of documents to which the public has a right of access or the 
classes of documents exempt from public disclosure.74 

 

New Zealand Official Information Act Approach 

 While the academic material seems to suggest that the experience across 

Australian jurisdictions has been broadly similar, the New Zealand FOI system is 

generally considered significantly more successful,75 and is widely used by the media.76 

The Legislative Review Committee Report proposed for South Australia a Bill which 

adopted the New Zealand model of legislation, reporting that “the evidence available to 

the Committee is that the New Zealand model is quicker, is accepted by the public 

service, the public, all shades of political opinion and is more cost effective to 

administer.”77 

 The New Zealand model operates with a principle of availability involving a 

presumption of disclosure, and an exemption scheme listing grounds for non-disclosure. 
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Rather than exempting documents on the basis they fall into a certain category, the 

exemptions operate on the basis of the potential harm caused by disclosure. For 

example, there are no automatic exemptions because of a document’s status as a 

Cabinet document. There is one list of reasons considered conclusive in justifying non-

disclosure, including, for example, where disclosure would prejudice national security, 

endanger the safety of a person or would seriously damage the economy. Additionally, 

there is a list of other grounds which may justify non-disclosure unless there are public 

interest grounds weighing in favour of disclosure. That list includes where non-

disclosure is necessary to maintain the effective conduct of public affairs through free 

and frank expression of opinions by or between or to Ministers of the Crown, or to avoid 

disclosing a trade secret.78 

 The approach of addressing the harm that would be caused by disclosure, rather 

than focusing on the type of document stands as a principle against which the South 

Australian system may be evaluated. 

 

 

3.2 Internal Working Documents 

The internal working documents exemption is often criticised. One critic has 

written: 

The division between information about government programs and 
policies and information about how these policies and programs were 
formed (or abandoned as the case may be) is spurious and indefensible.79 
 
However, there is a significant tension between the goals of transparency and 

the need for frank advice and efficiency in government. This tension is currently 

addressed by the Internal Working Document exemption. Clause 9 exempts documents 
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relating to advice, opinions, consultation and deliberation which relates to the decision-

making functions of the Government, a Minister or an agency, if disclosure would, on 

balance, be contrary to the public interest.  

The public interest with respect to this exemption is a complex matter. The AAT 

decision of Re Howard and the Treasurer80 identified a number of relevant factors. 

Those factors were: 

• The higher the office of the persons between whom the communications pass, 
and the more sensitive the issues involved, the more likely it will be that the 
disclosure of those communications will be contrary to the public interest.  

• The disclosure of communications made in the course of development of policy 
tends not to be in the public interest. 

• Disclosure that will inhibit the frankness and candour in the future communication 
is likely to be contrary to the public interest. 

• Disclosure that may lead to confusion and unnecessary debate resulting from the 
disclosure of possibilities that are being considered is likely to be contrary to the 
public interest. 

• Disclosure of documents not fairly disclosing reasons for a decision may be 
unfair to a decision-maker and may prejudice the integrity of the decision-making 
process will likely to be contrary to the public interest.81 

 

The High Court’s decision in McKinnon, which canvassed similar matters will 

likely be used in the future as authority.82 In that case, two of the majority judges gave 

significant credence to the claims justifying non-disclosure as not in the public interest 

including: the jeopardy to candour and the desirability of written communications, the 

potential for misleading or confusing the public because of the provisional or tentative 

nature of the material, and the disclosure of the preparation of responses to potential 

questions in Parliament which could damage the operation of responsible government.83 
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The Howard factors appear to be regularly cited by agencies, notwithstanding the 

fact that it has been subsequently questioned.84 The ALRC has written that although the 

prospect of disclosure may inhibit frankness and candour, the real issue is whether the 

efficiency and output of the agency's deliberative processes will be affected by 

release.85 

However, it is not only about efficiency and output but also the effect of FOI on 

the quality of that output. It is necessary that the integrity of deliberations is protected. 

Decision-making on difficult issues requires that officials are able to receive advice and 

shift position in light of new information.86 The prospect of disclosure has the potential to 

have negative outcomes, including decreasing in the frankness of advice given, and the 

increase of oral communications. 

These matters, reflecting the practical effect of FOI on the operation of 

government appears to be an area somewhat neglected in FOI debate, warranting 

further consideration.87 In many ways it can be argued that FOI has improved the quality 

and professionalism of advice and deliberations made by the public service, because 

the prospect of disclosure is ever-present in the minds of public servants. This view was 

supported by a number of public servants who commented, including Michael Keating,88 

former Chief Executive of Department of Prime Minister and Cabinet, who said that the 

increased transparency and accountability has led to increased fairness and better 

quality administration with respect to individuals. 
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One the other hand, there are some ways in which the prospect of disclosure can 

be a concern to agencies and FOI has the potential to negatively impact on record 

keeping. Expressing this concern last year, the Secretary to the Australian Treasury, 

Ken Henry, said of FOI applications about the development of government policy: 

“Communication with the Treasurer is obviously vital. But, because of FOI, records are 

not always kept”, yet also said that it is “very important that records are kept of oral 

communication with ministers and ministers’ offices and that there is an accurate 

recording of not just the decision, but the considerations underlying the decision.”89 The 

Commonwealth Ombudsman Professor John McMillan said last year that there is some 

truth in the claim that “FOI is distorting the research and advice functions of the public 

service, for example, by inducing public servants not to record their advice either frankly 

or at all”, admitting: “I can think of examples in my own office where I found FOI 

requests to be a nuisance, or I tempered or censored my written thoughts with the 

possibility of publicity in mind.”90 Bill Cossey believes that policy makers have been 

more aware of the likelihood formal documents could be obtained under FOI and have 

been more circumspect about their contents. 

Ian Kowalick said: “whilst the intent of FOI is good, there is a tendency for 

government to operate in a manner that ensures much policy development is not 

recorded to avoid disclosure.” He said that FOI means that too little information is 

recorded and certain issues have limited files. He said, “Government has a diminished 

corporate memory,” suggesting a potential solution could be “to require policy 

development to be documented and disclosed after (say) 2 years.” 
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Respondent B, a South Australian department Chief Executive, said: “the basic 

problem is that Governments need to be able to engage in a frank and constructive 

dialogue with the public service. This cannot and will not happen if every piece of 

communication was made public and subject to political debate and point scoring.” 

Respondent A,91 a South Australian department Chief Executive, said that there are 

instances when directions and advice are provided verbally to avoid FOI. 

Cossey believes that there could be some limit to the scope of requests, because 

applications which include emails and informal documents can be problematic. Andrew 

Podger also suggested that it is a question worthy of further consideration whether there 

is “room to distinguish between some documents prepared and kept on files for the 

ongoing record, and documents like diaries meant for immediate use only,” suggesting 

that the latter should be accessible to formal investigators including the Auditor General 

when a serious issue is under investigation, but not treated as records for access by 

anyone under FOI.  

 

 

3.3 The Cabinet Question 

Exemptions for Cabinet documents are a common feature of freedom of 

information laws in countries with Westminster-style systems of government,92 and have 

been seen as necessary to maintain the convention of collective responsibility. “It was 

an exemption originally designed to protect the final deliberations of Cabinet and the 

principle of Cabinet solidarity.”93  

 In Commonwealth v Northern Land Council, it was said: 
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But it has never been doubted that it is in the public interest that the 
deliberations of Cabinet should remain confidential in order that the 
members of Cabinet may exchange differing views and at the same time 
maintain the principle of collective responsibility for any decision which may 
be made. …collective responsibility could not survive in practical terms if 
Cabinet deliberations were not kept confidential. Despite the pressures 
which modern society places upon the principle of collective responsibility, 
it remains an important element in our system of government. Moreover, 
the disclosure of the deliberations of the body responsible for the creation 
of state policy at the highest level, whether under the Westminster system 
or otherwise, is liable to subject the members of that body to criticism of a 
premature, ill-informed or misdirected nature and to divert the process from 
its proper course. The mere threat of disclosure is likely to be sufficient to 
impede those deliberations by muting a free and vigorous exchange of 
views or by encouraging lengthy discourse engaged in with an eye to 
subsequent public scrutiny. … It is not so much a matter of encouraging 
candour or frankness as of ensuring that decision-making and policy 
development by Cabinet is uninhibited.94 

 

  The ALRC reported of the federal Cabinet exemption: 

Section 34 is a class exemption: if a document falls within one of the 
categories of Cabinet material described in s 34 it qualifies for exemption 
regardless of whether there is public interest in its release. Agencies need 
not consider what harm, if any, is expected to flow from disclosure of the 
particular documents. The harm is inherent in breaching the confidentiality 
of Cabinet deliberations. … The Review considers that Cabinet documents 
warrant a class exemption. It is not in the public interest to expose Cabinet 
documents to the balancing process contained in most other exemptions or 
to risk undermining the process of collective Cabinet decision making. To 
breach the 'Cabinet oyster' would be to alter our system of government 
fundamentally.95 

 

However, these expressions of the importance of Cabinet secrecy are met with a 

degree of scepticism from many commentators. Administrative law academic, Chris 

Finn96 believes that such deference for Cabinet documents is unnecessary. Snell has 

written that “blunt and blanket attempts to preserve the ‘Cabinet oyster’ have lumbered 
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Australian governmental information management with an antiquated system which 

defaults to secrecy.”97 

One concern is the suggestion that this blanket exemption, not subject to a public 

interest test, provides a simple means of evading FOI. While to satisfy the exemption 

the documents must have “been specifically prepared for submission to Cabinet”,98 the 

academic literature has discussed the possible practice of preparing documents for 

Cabinet to avoid FOI. 

One response to these concerns is that Cabinet documents should not be 

automatically exempt, perhaps with their release being subject to a public interest test. 

Ian Kowalick also observed that Cabinet documentation does not fully reflect the basis 

on which decisions are determined. On the face of it, however, a simple answer if this is 

the case, documentation of decision-making should be improved and there should be 

greater regulation as to how deliberative processes are recorded. However, exposing 

Cabinet to FOI may mean that it is more likely that documentation will not reflect the 

actual basis of decisions, and will be prepared with the prospect of release under FOI in 

mind. 

On balance, there appear important reasons for allowing a degree of secrecy for 

Cabinet deliberations. However, the blanket exemption approach, lasting 20 years from 

when the document is created, is a concern. More sophisticated mechanisms are 

needed to protect those documents in genuine need of protection, without undermining 

the objects of the Act. Rick Snell commented that a Cabinet exemption with a public 

interest test might work, but the current exemption is unsophisticated and treats all 

Cabinet documents, regardless of their contents and their sensitivity, exempt. Some 

means of addressing the issue of sensitivity over time is necessary, such as the 
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application of a public interest test after some sensible period of time, say three years, 

rather than the current 20 year blanket exemption. The practice of labeling Cabinet 

documentation as suitable for potential future access99 is one positive step. While the 

case for removing the exemption of Cabinet documents as a category, as in the New 

Zealand Act, is not firmly established in this report, it is clear that the current 20 year 

exemption formulation does not adequately balance the public interest factors for and 

against disclosure.  

 

 

3.4 Public Participation and Policy Formation 

One of the stated goals of the Freedom of Information Act 1991 is “to facilitate 

more effective participation by members of the public in the processes involved in the 

making and administration of laws and policies.”100 However, how this is to occur is a 

difficult question, which has not been clearly answered. In this context, the question of 

exemptions and disclosure is a particularly difficult question because there is a potential 

for the public interest in public participation to come into conflict with the public interest 

in the development of good policy and avoiding premature disclosure of undeveloped 

policy. Kowalick said “We now tend to avoid public discussion and debate until 

governments adopt a position.  Whilst that is convenient, it does not always result in the 

best information being available to decision makers.” 

  Public participation is desirable, and can contribute to good policy, but how this 

can occur in practice is complex. Kowalick said with respect to public participation in 

policy development, that “FOI disclosure, even if effective, is too late.” Yet, as two FOI 

advocates have written: 
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In the absence of government disclosure of material related to the 
development of public policy, the public is dependent on FOI processes to 
discover the background.101  

 

  Discussing this issue, the New Zealand Ombudsman has written: 

In such (pre-decisional) circumstances a line comes to be drawn along the 
continuum between formulation of an idea and presentation of the policy 
at the beginning of which it is desirable for the information to be withheld 
whilst the policy is discussed with officials and perhaps other ministers. 
Somewhere along this line comes a point at which it may be desirable for 
release to be sought and obtained. This is so that submissions may be 
made either in support of or in opposition to that proposed. Information 
comes to be made available under the heading of better participation in 
the making and administration of laws.102 

 

While there may be room for further policy development after a decision is made, 

the greatest potential for impact is pre-decision. However, it is apparent that if the 

government has not sought public submission on an issue, the potential for influence 

may be very low. Indeed, what also should be considered is whether the impact of 

disclosure of pre-decision policy discussion is positive and the claims of some that such 

disclosure and politicization of an issue can actually damage the quality of outcomes 

produced.  

Respondent C, a senior State public servant commented on the concern that FOI 

will result in premature disclosure of under-developed policy, which can potentially 

damage the development of policy on difficult matters. Cossey believes that openness 

in Government is always a challenge because many issues are debated at length 

before an agreed position is determined and non-Government politicians use working 

documents exploring not yet fully developed policies as ammunition for political point-

scoring. Because of this, he doubts that “FOI legislation will ever achieve what it set out 

to” in relation to public participation. Michael Keating said that “there are occasions 
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when the manner and timing of the release of information can bias the formulation of 

policy” and that the release of information can be a problem when policy alternatives are 

being contemplated but no decision has been taken. However, he also said that 

generally public policy is assisted by informed public debate, which requires the release 

of public information. Podger said the interest of the media in access which is not 

always in line with the public interest, because, for example, “governments do need to 

be able to consider publicly unpopular options in private when addressing major issues 

of public concern, to be sure their final decisions reflect the public interest both beyond 

sectional interests and beyond the short-term.” 

Another concern is the risk that in order to evade FOI, policy development will 

occur more and more by political staffers rather than in the public service. Kowalick 

said: that “often policy positions are developed or modified by Ministerial staffers who 

take a too narrow and a too short term view to deal with the political imperatives.” In 

passing it is noted that it is not entirely clear whether Ministerial staff are subject to FOI. 

At the same time it is acknowledged that the argument explained, but not 

endorsed by Snell and Upcher: that “[p]rivacy – or a scrutiny free zone – for policy 

formulation [is] needed to avoid the interference from uninformed an misinformed 

external sources…”103 explicitly denies the role of FOI in encouraging public 

participation in policy formation. The legislation must attempt to tackle this issue. In 

releasing information, FOI does have an important role to play in enhancing public 

participation. Rick Snell expressed the view that FOI is not a primary instrument, but 

plays a secondary backup role in supplementing many processes, and is an important 

tool used by the media, NGOs and the Opposition. He explained that access to high 

quality information is vital to making a meaningful contribution to policy and that a lack 
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of information can lead to frustration and “junk-level input” from the public. He said that 

if interested citizens or groups know on what basis government will decide a matter, and 

what the relevant issues are, they will take the time to submit helpful material which in 

turn improves policy development. In order to do this, they need high quality information 

such as is held by government. 

Even so, the focus of many on FOI as the answer to all democratic problems 

appears misguided and distracting attention from other real issues. For example, Bill De 

Maria argues rather dramatically that the fortunes of Australian democracy and FOI are 

so locked together that “to rescue FOI is to rescue democracy”.104  

In addressing this question, there is room for greater proactive disclosure of 

information on policy development, which could potentially reduce the burden of FOI 

requests. The British Columbia Freedom of Information and Privacy Act makes the 

proactive release of information regarding significant environmental and safety issues 

compulsory.105 Lessons can be also be learned from the 1996 amendments to the US 

Freedom of Information Act, by which agencies are required to make broad categories 

of records available on the internet, shifting the focus away from the “request and wait” 

model.106 

  This would represent a positive step, and could encourage FOI’s role in 

achieving public participation, but would not be a complete solution. Increasing citizen 

engagement in policy and a more participatory democracy is a complex task which 

cannot be fully achieved by legislation which must reconcile conflicting matters. For 

example, Kowalick favours greater use of official discussion papers (Green Papers). 

Respondent C suggested that public servants are not resistant to the disclosure of 
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information and quality analysis of issues, but the difficult issue relates to advice and 

Ministers’ deliberations on policy options contained in ‘documents’.  

 One conclusion is there should be greater focus on proactively releasing 

discussion papers on certain issues, which reflect quality discussion of the issues 

involved. This could serve the ends of reducing the burden of FOI requests as well as 

facilitating public comment on policy issues. Against this backdrop, the capacity for FOI 

to achieve its goals is enhanced, because FOI requests can then be more specifically 

targeted to information necessary for quality input by the public. 
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4 Conclusion 

The South Australian FOI Act has been in operation for fifteen years and the 

consensus is that its operation has improved greatly since amendments in 2001 and 

2004. Yet there remain criticisms of its operation. While FOI is regarded as very 

successful in allowing individuals to access information held by government regarding 

them, there are problems or at least continuing complaints as it relates to applications 

for non-personal information. However, FOI is always likely to be perceived as imperfect 

because it has to balance conflicting interests. A continuing project of evolution of FOI is 

called for. A number of incremental changes are proposed in this report. 

While the highly legalistic nature of the Act is a concern, the issues associated 

with FOI are complex and it appears an unfortunate fact that the legislation must also be 

complex. Flexibility such as that created by public interest tests may in some instances 

operate to the detriment of applicants. The answer to this problem may not lie in altering 

the Act, but by providing adequate advice and support to applicants and encouraging a 

public service culture of acceptance of the spirit of the Act, whereby technicalities are 

not manipulated. 

A number of changes, both administrative and legislative can be made to 

encourage the effective operation of the Act: 

• Better and continuing education and training for Freedom of Information Officers 

as well as the public service generally in order to foster a positive culture and 

attitude towards FOI and improve the Act’s administration. 

• Encourage an approach of engagement with an applicant to address the precise 

needs of the applicant. 
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• Increase the Ombudsman’s resources in the Legal Unit in order to ensure timely 

resolution of external review applications, and have regular reviews on the 

adequacy of those resources. 

• Internal review process should not be a prerequisite to external review. 

• Guidelines on the interpretation of public interest tests and how they should be 

applied be made available to agencies and applicants. 

• The current formulation of the Cabinet exemption be further examined, potentially 

having a public interest test apply after a period of (say) three years. 

• An Office of Freedom of Information Commissioner be established to: 

! Conduct audits and monitor compliance of government agencies, 

reporting on findings to Parliament. 

! Identify issues of concern in the operation of FOI and make policy 

proposals to address them. 

! Collect statistics on FOI requests and decisions (possibly overtaking 

State Records’ Role in this regard). 

! Promoting public awareness and understanding of the Act, acting as an 

advocate for applicants, training of Officers and providing advice to 

applicants and agencies. 

 

Regarding the overall scheme of the Act, this report finds that there is no easy 

answer to resolving the tension between the desirability of open government and the 

need for effective government. Looking to the future, what may ultimately be necessary 

is a reconsideration of the current categorical exemption scheme, which diverts 

attention from the reasons weighing against disclosure to the nature of the document. A 

means of assessing the sensitivity of information over time is also called for. The New 

Zealand model favoured by the Legislative Review Committee, in which the question of 
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the potential harm caused by disclosure is central to every determination, offers 

guidance as to how these questions should be addressed.  

In almost all cases, some zone of secrecy in deliberations before a decision has 

been made is desirable such that innovative thinking and frank advice are not stifled. 

Where the zone of secrecy should end is a difficult question. In order to achieve 

accountability and increase public understanding there are strong grounds for allowing 

access to documents after a decision is taken. But in respect of encouraging public 

participation, disclosure or provision of discussion and information at an earlier stage 

may be also beneficial. 

In addressing these questions, what may also be necessary is a realistic 

assessment of what goals are within the reach of FOI legislation. While FOI provides a 

significantly powerful legal right of access, the proposition that FOI law alone can 

encourage public participation in policy formulation ought be more critically considered. 

Arguably it has an important role in facilitating relevant input from citizens, but without 

additional mechanisms, it is difficult to see how it can fulfill completely such an 

ambitious goal. A more proactive approach to FOI from government as well as 

encouraging public participation through discussion papers and invitations for 

submissions on matters seems part of the answer. In this regard, FOI is best seen as a 

mechanism which facilitates the operation of other democratic processes. 

Consideration should be given to the concerns of all stakeholders. Indeed, one of 

the possible reasons for FOI success in New Zealand is that it was developed by 

informed insiders and reflected their concerns.107 Without consultation and 

consideration of the concerns of public servants, it is likely that a culture of resistance 

will continue. Stakeholders on both sides have their role to play in encouraging the Act’s 
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objectives. As much as agencies need to embrace openness, applicants also need to 

use FOI wisely. Respondent A, a chief executive said “if both agencies and applicants 

use the legislation for its intended purpose, the goals of the legislation are more likely to 

be achieved.” 

FOI has an important role in giving effect to the rhetoric of open government. It 

can enhance transparency, accountability and public participation. The effective 

operation of the Act should remain a public policy priority.  
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Theoretical Background to Freedom of 
Information 

 
Accountability, Openness and Transparency in Democratic Systems 

The relationship between the rights of the governed and the power conferred on 

government to govern is an issue which has sustained writers and philosophers for 

hundreds of years. The challenge of balancing the right of the governed to monitor the 

workings of government with the need for effective administration is an ongoing 

dilemma for democratic systems. 

There is ultimately a level of trust that must be conferred on government and a 

limit to the degree of involvement that citizens can have in government. Associated 

with this is the legitimate interest of the government in maintaining a degree of 

confidentiality regarding sensitive information, decisions or processes. However, such 

pragmatism is countered by fundamental principles that guide our ideas about how a 

democratic system should operate. The notion that citizens, in electing a government 

and subjecting themselves to its control, should be entitled to hold it to account is a 

fundamental premise of democracy. This involves a right to monitor the actions, 

policies and decisions of government and legitimises the claim that government should 

be open and transparent. Similarly, the ideals of participatory democracy and an 

informed electorate also guide how this question ought to be addressed. 

Freedom of information legislation represents a significant response to the 

demand for transparency in modern government. 

 

The Political Imperative for Freedom of Information 

In order to address whether the South Australia Freedom of Information Act is 

operating effectively, it is necessary to consider its raison d’etre. While Freedom of 

Information is relatively novel in the Australian context, it is far from a modern 
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phenomenon. As far back as 1776 the Swedish Parliament passed the world’s first 

Freedom of Information legislation.1 In recent decades, Freedom of Information has 

received increased attention globally, with a 2006 Global Survey reporting that seventy 

countries across the world now have comprehensive legislation and another fifty have 

legislation pending.2 

That survey listed a number of reasons for FOI, including encouraging public 

participation and understanding of the policies of government, discouraging corruption 

and misconduct, protecting other rights, making governments work better, and 

improving citizen trust in government.3 In the Australian context a 1979 Report of the 

Senate Standing Committee on Constitutional and Legal Affairs, prepared before the 

first enactment of FOI in Australia, highlighted three purposes of FOI legislation: to 

allow access to one’s own personal information, to encourage public scrutiny of 

government leading to greater accountability and to increase public participation in the 

processes of policy making and government.4 Part of the justification for FOI also 

relates to a recognition of “the harm that unchecked power can do to basic rights” and 

“the power of collective deliberation as a tool for solving complex problems.”5 

In 1987, Norman Marsh described the goal of freedom of information: 

There are two somewhat different reasons why it may be said that the 
citizens of a democracy ought to be informed about the operations of the 
executive government. The first is because it is feared that any 
government, if it is allowed to work in secrecy, will abuse the power 
entrusted to it. The second reason is simply that openness of the 
governmental processes is essential to good governments.6 
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The World’s First Freedom of Information Act: Anders Chydenius’ Legacy Today (2006), Anders Chydenius 
Foundation’s Publications <http://www.chydenius.net/pdf/worlds_first_foia.pdf> at 28 August 2007, 4. 
2 David Banisar, Freedom of Information Around the World: A Global Survey of Access to Government Information 

Laws (2006) Privacy International <www.privacyinternational.org/foi/foisurvey2006.pdf> at 27 August 2007, 6. 
3 Ibid., 6-8. 
4 Senate Standing Committee on Constitutional and Legal Affairs, Parliament of the Commonwealth of Australia, 
Report on the Freedom of Information Bill 1978 and Aspects of the Archives Bill 1978 (1979), 3.3 - 3.5. 
5 Alasdair Roberts, Blacked Out: Government Secrecy in the Information Age (2006), 23. 
6 Norman Marsh, Public Access to Government Held Information (1987), 2. 
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Essentially, FOI is about promoting the ideal of open government, which will 

facilitate positive outcomes in terms of accountability and public participation. 

Up until the 1970s, FOI legislation was largely seen as unnecessary in 

Australia7 because accountability was seen to be adequately achieved through the 

Westminster system of responsible government – with the two foundations of 

individual ministerial responsibility and collective Cabinet responsibility – through 

which the executive government is responsible to Parliament. However, it gradually 

came to be acknowledged that these traditional mechanisms do not provide a proper 

check and balance on the executive, given the dramatic expansion in the scope and 

complexity of government operation. The doctrine of ministerial responsibility 

“presupposes a relatively small administrative system and one structured around 

ministers and their departments”,8 which does not accord with current reality. While 

Ministers have statutory power to direct the CEO and departmental,9 a high degree of 

unsupervised delegation is necessary. 

Highlighting concerns about the efficacy of these mechanisms, in 1992, a 

Western Australian Royal Commission reported: 

This State inherited a model of government which evolved in Britain 
during a period on which public officials were relatively few in number, in 
which ministers were involved actively in the affairs of their departments 
and in which, unlike in Australia, statutory authorities were limited to 
relatively unimportant areas of public administration. The exercise of 
state power and state responsibilities was small by modern standards.10 
 

Another development which has eroded the theory of responsible government is 

the consolidation of party discipline.11 

                                                
7 In comparison to the United States, for example, Australia acted late in enacting Freedom of Information 

legislation: Freedom of Information Act 1966 (US). 
8 Moira Paterson, Freedom of Information and Privacy in Australia: Government and Information Access in the 
Modern State (2005), 10. 
9 Public Sector Management Act 1995 (SA), section 15. 
10 Cited in Robin Creyke and John McMillan, Control of Government Action: Texts, Cases and Commentary (2005), 

4. 
11 Paterson, above n 8, 10. 
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While the principle of responsible government continues to be central to 

Australian notions of executive accountability, there is a consensus that it is unable to 

fulfil this role completely. In response to these changes, there has been increasing 

demand for mandatory mechanisms for ensuring accountability. The 1979 Senate 

Standing Committee on Constitutional and Legal Affairs Report, in declaring the need 

for FOI, said: “It cannot be accepted that it is the Government itself which should 

determine what level of information is to be regarded as adequate.”12 As well as 

providing a right of access to ordinary citizens, FOI is an important tool for politicians. 

“Many of the initial and leading advocates for FOI are parliamentarians who view it as 

a means of circumventing problems they have with the efficacy of Question Time, 

annual reports, committee hearings and the operation of government media and 

publicity units.”13 

 

The demand for FOI can also be linked to a growing demand for accountability. 

As the scope of government regulation has increased, citizens have increasingly 

demanded means of protecting their rights against government and access to 

information regarding them is very important in this respect. This trend is also related 

to the development of the so-called “information society” in which the population is 

increasingly informed of political matters. Changes have occurred in the way in which 

citizens relate to government in line with the increasing dominance of liberal notions of 

individualism in which government involvement in citizens’ lives needs to be justified. 

There is thus an increasing demand for openness and transparency of government.  

Encouraging public participation in government processes is another purported 

goal of freedom of information. While participatory democracy is not a new subject for 

                                                
12 Senate Standing Committee on Constitutional and Legal Affairs, above n 4, 3.7. 
13 Rick Snell and James Upcher, ‘Freedom of Information and Parliament: A Limited Tool for a Key Constituency?’ 
(2002) 100 Freedom of Information Review 35, 35. 
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theorists,14 it has re-emerged as a focus in recent times. A major part of the political 

imperative for FOI legislation can perhaps be linked to broad social changes, in which 

there is increasing direct involvement by citizens in the political process, and a shift 

away from a reliance on Parliament.15 FOI provides a mechanism for facilitating this 

and encouraging meaningful input from the public.  

 

Another important justification for FOI legislation is really the premise underlying 

the above matters: access to information is essential to an effective democratic 

system.  US president James Madison wrote in 1822: 

A popular government, without popular information, or the means of 
acquiring it, is but a prologue to a farce or a tragedy; or, perhaps both. 
Knowledge will forever govern ignorance: and a people who means to be 
their own governors, must arms themselves with the power which 
knowledge gives. 

 

A closely related point was recognised by the High Court in the “freedom of 

political communication” cases.16 In a series of cases in the 1990s, the High Court 

recognised a freedom of political communication to be implied from the Australian 

Constitution, necessary as an “indispensable element in representative government”17. 

In Australian Capital Television Ltd v Commonwealth, Justice McHugh said: 

The electors must be able to ascertain and examine the performances of 
their elected representatives and the capabilities and policies of all 
candidates for election. Before they can cast an effective vote at election 
time, they must have access to the information, ideas and arguments 
which are necessary to make an informed judgment as to how they have 
been governed and as to what policies are in the interests of themselves, 
their communities and the nation. … Only by the spread of information, 
opinions and arguments can electors make an effective and responsible 

                                                
14 Rosseau was an advocate of a participatory model of democracy. Similarly, J S Mill, although a leading theorist 
on representative democracy, wrote “the only government which can fully satisfy the social state, is the one in 

which the whole people participate.” For an interesting discussion of these matters see Patrick Bishop, ‘Democratic 
Equivocations: Who Wants What, When and How?’ Papers on Parliament (December 2002, No. 39) 
<www.aph.gov.au/Senate/pubs/pops/pop39/c03.pdf>. 
15 Paterson, above n 8, 11; Snell and Upcher, above n 13, provide an interesting discussion of Parliamentary 
sovereignty and Popular sovereignty models of democracy relevant to this point, 40. 
16 While the discussion is of interest, the legal impact of these cases on FOI is unlikely to be significant, which 

seems to be supported by the McKinnon decision. 
17 Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106, 138 (Mason CJ). 
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choice in determining whether or not they should vote for a particular 
candidate or the party which that person represents.18 
 
 
In Lange v Australian Broadcasting Corporation, in a unanimous judgment, the 

Court said: 

[E]ach member of the Australian community has an interest in 
disseminating and receiving information, opinions and arguments 
concerning government and political matters that affect the people of 
Australia. … The common convenience and welfare of Australian society 
are advanced by discussion – the giving and receiving of information – 
about government and political matters.19 

 

In 1995, the Australian Law Reform Commission in its Open Government report 

said on this point: 

The effective operation of representative democracy depends on the 
people being able to scrutinise, discuss and contribute to government 
decision making. To do this, they need information.20 

 
Information is essential for the effective functioning of democracy not only 

because empowers citizens to make reasoned and informed decisions at election 

time, but also because it allows them to participate in policy formation and government 

decision-making. In these ways, an informed population can encourage good 

government. 

 

                                                
18 Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106, 231 (McHugh J). 
19 Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, 571 (The Court). 
20 Australian Law Reform Commission and Administrative Review Council, Open Government: a review of the 
federal Freedom of Information Act 1982 (1995), 2.3. 
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History, Development and Summary of Freedom 
of Information Act 1991 (SA) 

 

Enactment of Freedom of Information Law  

Freedom of information legislation was first enacted in Australia at the federal 

level as part of a wider package of administrative law reform. The potential for Freedom 

of Information legislation was considered by a number of bodies,1 which dealt with the 

belief that FOI was unnecessary given our system of government and was be potentially 

harmful to constitutional and administrative frameworks.2 After a Senate Committee 

concluded that Freedom of Information was necessary, the Freedom of Information Act 

1982 (Cth) was enacted. Every State and Territory in Australia now has equivalent 

legislation.3 

South Australia responded to calls for FOI legislation some time later than the 

federal Parliament, enacting the Freedom of Information Act 1991 (SA) after numerous 

unsuccessful attempts during the 1980s. On 11 December 1990, the Freedom of 

Information Bill (No. 2) was introduced into the House of Assembly by the Hon G Crafter 

MP.4 The second reading speech indicated the aims of the Bill:  

“This Bill is based on three major premises relating to a democratic 
society, namely: 
 
(1) The individual has a right to know what information is contained in 

Government records about him or herself; 
(2) A Government that is open to public scrutiny is more accountable to 

the people who elect it; 

                                                
1 Australia, Attorney-General’s Department Australia, Proposed Freedom of Information Legislation: Report of 

Interdepartmental Committee (1974); Australia, Policy Proposals for Freedom of Information Legislation: Report of 
Interdepartmental Committee (1977); Australia, Royal Commission on Australian Government Administration Report, 
Report (1976); Senate Standing Committee on Constitutional and Legal Affairs, Report on the Freedom of 
Information Bill 1978 and Aspects of the Archives Bill 1978 (1979). 
2 Moira Paterson, ‘Transparency in the Modern State: Happy birthday FoI! Or commiserations?’ (2004) 29:1 
Alternative Law Journal 10, 10. 
3 Freedom of Information Act 1989 (ACT), Freedom of Information Act 1989 (NSW), Information Act 2002 (NT), 
Freedom of Information 1992 (Qld), Freedom of Information Act 1991 (SA), Freedom of Information Act 1992 (Tas), 
Freedom of Information 1982 (Vic), Freedom of Information Act 1992 (WA). 
4 South Australia, Hansard, House of Assembly, 11 December 1990, 2591. 
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(3) Where people are informed about Government policies, they are 
more likely to become involved in policy making an in Government 
itself. 

 
A number of rights and obligations are established. These are: 
 
(1) A legally enforceable right of access to documents in the 

possession of Government. 
(2) A right to amend inaccurate personal records held by Government. 
(3) A right to challenge administrative decisions to refuse access to 

documents in the courts. 
(4) An obligation on Government agencies to publish a wide range of 

material about their organisation, functions, categories of 
documents they hold, internal rules and information on how access 
is to be obtained to agencies documents.”5 

 
 
 
Legislative Review Committee Report 

The aims of the legislation were indeed ambitious, and the question soon arose 

whether the legislation was achieving its goals. In February 1997 the Legislative Council 

passed a resolution requesting the Legislative Review Committee investigate and report 

on the operation of the Act. The Committee’s Report was tabled in Parliament in late 

2000.6 The tri-partisan Committee’s unanimous finding was that the Act stood “in need 

of a complete overhaul”.7 The conclusion reached by the Committee was that Act was 

working well with respect to personal information access, but access to non-personal 

information held by government agencies was not being adequately achieved.8 

The Committee identified concerns relating to uncertainty of the Act, the culture 

within the public sector, and the procedures associated with applications.9 It reported 

that the legally enforceable right to information created by the Act was “subject to a 

range of complex and uncertain provisions, which have the capacity to deter all but the 

                                                
5 Ibid. 
6 Legislative Review Committee, Parliament of South Australia, Report of the Legislative Review Committee 
concerning The Freedom of Information Act 1991 (2000). 
7 Ibid., 3. 
8 Ibid., 1-2. 
9 Ibid., 2. 
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most determined an well-resourced applicants from exercising such rights.”10 The 

Committee also reported on a body of criticism regarding the complexity of the Act and 

the degree of subjectivity involved in processing applications,11 and on evidence of “a 

public service culture of antipathy and even antagonism to the concept of open 

government.”12 

 The Committee proposed a Freedom of Information Bill based on the New 

Zealand Official Information Act, which it considered would overcome the problems of 

the South Australian Act.13 The Committee reported: 

The evidence available to the Committee is that the New Zealand model 
is quicker, is accepted by the public service, the public, all shades of 
political opinion and is more cost effective to administer.14 

 

 

Freedom of Information (Miscellaneous) Amendment Act 2001 

The Legislative Review Committee’s Bill was introduced to Parliament by 

Democrats MLC Ian Gilfillan one week after the report was tabled.15 However, the 

Government did not support the Bill. In response, the Hon Robert Lawson MLC, 

introduced a Bill of behalf of the Government – Freedom of Information (Miscellaneous) 

Amendment Bill – which sought to address some of the concerns raised by the 

Committee’s report by amending rather than replacing the existing scheme.16 The 

Freedom of Information (Miscellaneous) Amendment Act 2001 implemented a number 

of changes, including reducing the time allowed for an agency to make a determination 

from 45 to 30 days, the inclusion of local government under the Act, and the addition of 

a public interest test to a number of the exemptions. 

                                                
10 Ibid. 
11 Ibid., 11. 
12 Ibid., 2. 
13 Ibid., 3. 
14 Ibid. 
15 South Australia, Hansard, Legislative Council, 11 October 2000, 132. 
16 South Australia, Hansard, Legislative Council, 25 July 2001, 2060. 
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Freedom of Information (Miscellaneous) Amendment Act 2004 

Further changes were made to the Act by virtue of the Freedom of Information 

(Miscellaneous) Amendment Act 2004 following a review of the Act undertaken by the 

Department of Administrative and Information Services. The Amendment Act amended 

the objects of the Act to place more emphasis on disclosure over non-disclosure and 

inserted a principles of administration section, which provides that the Act “should be 

interpreted and applied so as to further the objects of this Act” and that agencies are to 

assist members of the public and members of Parliament to exercise their rights given 

by the Act. The external review procedures were also amended to increase the powers 

of the Ombudsman. 

Significantly, the amendments also removed Ministerial and Agency Certificates, 

which once meant that the exempt status of documents was unquestionable during 

external review. The amendments also clarified that Cabinet Documents are not exempt 

unless they were specifically prepared for Cabinet. They also allowed the practice 

whereby a Minister who submits a document to Cabinet can clear that document for 

release under FOI. The business affairs exemptions was also altered to allow access to 

contract documents entered into by an agency unless the contract contains a 

confidentiality clause. 

 

Summary of the Act and Key Provisions 

Objects of the Act 

 Section 3(1) of the Act provides: 

The objects of this Act are, consistently with the principle of the Executive 
Government’s responsibility to Parliament- 

(a) to promote openness in government and accountability of Ministers of 
the Crown and other government agencies and thereby enhance 
respect for the law and further the good government of the State; and 
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(b) to facilitate more effective participation by members of the public in the 
processes involved in the making and administration of laws and 
policies. 

 

Section 3A(1) provides: 

It is the intention of the Parliament- 
(a) that this Act should be interpreted and applied so as to further the 

objects of this Act; and 
(b) that a person or body exercising an administrative discretion conferred 

by this Act exercise the discretion, as far as possible, in a way that 
favours the disclosure of information of a kind that can be disclosed 
without infringing the right to privacy of individuals. 

 

Access to information 

 The Act requires that State Government and local government agencies publish 

an annual information statement,17 containing a description of the structure and 

functions of the agency, how the functions of the agency affect members of the public, 

arrangements that exist to enable the public to participate in the formulation of the 

agency’s policy, the kinds of documents usually held by the agency, arrangements that 

exist to enable the public to obtain access to the agency’s documents, procedures of 

the agency in relation to giving access to the agency’s documents and amendment to 

agency’s records.18 

The Act confers a right on members of the public to access documents held by 

government agencies. Section 12 provides: “A person has a legally enforceable right to 

be given access to an agency’s documents in accordance with this Act.”19 

 

Exemptions 

 The right of access provided by the Act is not absolute. The Act contains a list of 

exempt agencies20 and documents.21 

                                                
17 Freedom of Information Act 1991 (SA), section 9(1)-(1a). 
18 Freedom of Information Act 1991 (SA), section 9(2)-(4). 
19 Freedom of Information Act 1991 (SA), section 12. 
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“Exempt document” is defined as a document that is exempt by virtue of 

Schedule 1.22 Schedule 1 is divided into restricted documents, documents requiring 

consultation and other documents. 

 The documents exempt by virtue of Schedule 1 include: 

• Cabinet documents 
• Executive Council documents 
• Documents communicated by another government 
• Documents affecting law enforcement and public safety 
• Internal working documents 
• Documents subject to legal professional privilege 
• Documents relating to judicial functions 
• Documents the subject of secrecy provisions 
• Documents containing confidential material 
• Documents affecting the economy of the State 
• Documents affecting financial or property interests 
• Documents concerning operations of agencies 
• Documents subject to contempt 
• Documents arising out of companies and securities legislation 

 

Documents which require consultation with another concerned party before they 

can be released23 include:  

• Documents affecting inter-governmental or local government relations 
• Documents affecting personal affairs 
• Exempt electoral records 
• Documents affecting business affairs 
• Documents affecting the conduct of research.  
 
 

 Schedule 2 of the Act lists agencies that are exempt from the Act. This list 

includes: 

• Royal Commissions 
• The Auditor-General 
• The Attorney-General, in respect of functions related to the enforcement 

of the criminal law 
• The Parole Board 
• The Solicitor-General, the Crown Solicitor and the Director of Public 

Prosecutions 
• The Ombudsman and the Police Complaints Authority 

                                                                                                                                                       
20 Freedom of Information Act 1991 (SA), schedule 2. 
21 Freedom of Information Act 1991 (SA), schedule 1. 
22 Freedom of Information Act 1991 (SA), section 4.  
23 See Freedom of Information Act 1991 (SA), division 2 – Consultation. 
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• South Australia Police in relation to certain information 
 
 

Other Exceptions to Access 

 An agency may refuse access to a document where a document is available for 

public inspection or for purchase.24 An agency may also refuse to deal with applications 

if the work required would substantially and unreasonably divert the agency’s resources 

from their use by the agency in the exercise of its functions.25 

 

Review Processes 

 If an applicant is dissatisfied with a determination made by an agency, the Act 

provides for internal review by the principal officer of the agency.26 If such the applicant 

is still dissatisfied after an internal review, the applicant may seek external review to the 

Ombudsman (or Police Complaints Authority if the determination was made by a police 

officer or the Minister responsible for SA Police).27 In Department of The Premier & 

Cabinet v Redford,28 Justice Lee described the function of the Ombudsman: 

[T]he function of the Ombudsman on an external review lies somewhere 
between the adversarial function of a court and the inquisitorial function of 
an administrative body. The function of a court is to determine a matter 
upon the basis of the material put before it by the parties without any 
enquiry of its own and by reference if necessary to an onus of proof. The 
function of an administrative body, unless constrained by legislative 
direction, is to arrive at the correct or preferable decision on the material 
before it, including any material that it has gathered as the result of its on 
enquiry. The function of the Ombudsman is neither wholly inquisitorial, 
because an onus I imposed upon the agency by s. 48. Not wholly 
adversarial, because the results of an investigation (if the Ombudsman 
chooses to conduct one), or the interests of the public (whether for or 
against disclosure), or the interests of a third person (as determined by 
consultation), may need to prevail over the wishes of the parties.29 
 

                                                
24 Freedom of Information Act 1991 (SA), section 20. 
25 Freedom of Information Act 1991 (SA), section 18. 
26 Freedom of Information Act 1991 (SA), section 29. 
27 Freedom of Information Act 1991 (SA), section 39. 
28 (2005) 240 LSJS 171. 
29 (2005) 240 LSJS 171, 175 (Lee J). 
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The Ombudsman can “confirm, vary or reverse the determination the subject of 

the review”,30 but where the determination was made on the grounds of the public 

interest and the Minister administering the Act makes known what the Minister’s 

assessment of what the public interest requires, that view must be upheld unless there 

are cogent reasons for not doing so.31 

The Act also provides for appeal to the District Court on a question of law, which 

can be taken by an agency aggrieved by the outcome of an external review, or by a 

person aggrieved by the determination of an internal review or the outcome of an 

external review.32 

 

                                                
30 Freedom of Information Act 1991 (SA), section 39(11). 
31 Freedom of Information Act 1991 (SA), section 39(9). 
32 Freedom of Information Act 1991 (SA), section 40. 



Appendix C – Freedom of Information Act 1991 (SA) 

 

 67 

 

 

 

 

 

 

Appendix C 

Freedom of Information Act 1991 (SA) 

 

 



Appendix C – Freedom of Information Act 1991 (SA) 

 

68 



Appendix C – Freedom of Information Act 1991 (SA) 

 

 69 

South Australia 

Freedom of Information Act 1991 

An Act to provide for public access to official documents and records; to provide for the 

correction of public documents and records in appropriate cases; and for other purposes. 

 

Contents 

Part 1—Preliminary 

1 Short title 

3 Objects 

3A Principles of administration 

4 Interpretation 

5 Act binds Crown 

5A Act not to apply to Parliament or parliamentary committees 

6 Act not to apply to judicial functions of courts and tribunals 

7 Documents in State Records 

8 Defunct agencies 

Part 2—Publication of certain information 

9 Publication of information concerning agencies 

10 Availability of information statement and policy documents 

11 Application of this Part 

Part 3—Access to documents 

Division 1—General 

12 Right of access to agencies' documents 

13 Applications for access to agencies' documents 

14 Applications to be dealt with by certain persons and within certain time 

14A Extension of time limit 

15 Incomplete and wrongly directed applications 

16 Transfer of applications 

17 Agencies may require advance deposits 

18 Agencies may refuse to deal with certain applications 

19 Determination of applications 

20 Refusal of access 

21 Deferral of access 

22 Forms of access 

23 Notices of determination 

24 Division to be read subject to Division 2 

Division 2—Consultation 

25 Documents affecting inter-governmental or local governmental relations 
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26 Documents affecting personal affairs 

27 Documents affecting business affairs 

28 Documents affecting the conduct of research 

Division 3—Internal review 

29 Internal review 

Part 4—Amendment of records 

Division 1—General 

30 Right to apply for amendment of agencies' records 

31 Applications for amendment of agencies' records 

32 Persons by whom applications to be dealt with etc 

33 Incomplete applications 

34 Determination of applications 

35 Refusal to amend records 

36 Notices of determination 

37 Notations to be added to records 

Division 2—Internal review 

38 Internal review 

Part 5—External review and appeal 

Division 1—Right of external review 

39 External review 

Division 2—Right of appeal 

40 Appeal to District Court 

41 Consideration of restricted documents 

42 Disciplinary actions 

Part 6—Miscellaneous 

47 Service of notices 

48 Burden of proof 

49 Agency taken to have made determinations 

50 Protection in respect of actions for defamation or breach of confidence 

51 Protection in respect of certain criminal actions 

52 Personal liability 

53 Fees and charges 

54 Reports to Parliament 

54AA Provision of information to Minister 

54A Training to be provided to agencies 

55 Regulations 

Schedule 1—Exempt documents 

Part 1—Restricted documents 

1 Cabinet documents 

2 Executive Council documents 

3 Exempt documents communicated by another government 



Appendix C – Freedom of Information Act 1991 (SA) 

 71 

4 Documents affecting law enforcement and public safety 

Part 2—Documents requiring consultation 

5 Documents affecting inter-governmental or local governmental relations 

6 Documents affecting personal affairs 

6A Exempt electoral records 

7 Documents affecting business affairs 

8 Documents affecting the conduct of research 

Part 3—Other documents 

9 Internal working documents 

10 Documents subject to legal professional privilege 

11 Documents relating to judicial functions etc 

12 Documents the subject of secrecy provisions 

13 Documents containing confidential material 

14 Documents affecting the economy of the State 

15 Documents affecting financial or property interests 

16 Documents concerning operations of agencies 

17 Documents subject to contempt etc 

18 Documents arising out of companies and securities legislation 

19 Private documents in public library or archival collections 

Schedule 2—Exempt agencies 

Legislative history 

 

The Parliament of South Australia enacts as follows: 

Part 1—Preliminary 

1—Short title 

This Act may be cited as the Freedom of Information Act 1991. 

3—Objects 

 (1) The objects of this Act are, consistently with the principle of the Executive 

Government's responsibility to Parliament— 

 (a) to promote openness in government and accountability of Ministers of the 

Crown and other government agencies and thereby to enhance respect for the 

law and further the good government of the State; and 

 (b) to facilitate more effective participation by members of the public in the 

processes involved in the making and administration of laws and policies. 

 (2) The means by which it is intended to achieve these objects are as follows: 

 (a) ensuring that information concerning the operations of government 

(including, in particular, information concerning the rules and practices 

followed by government in its dealings with members of the public) is readily 

available to members of the public and to Members of Parliament; and 
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 (b) conferring on each member of the public and on Members of Parliament a 

legally enforceable right to be given access to documents held by 

government, subject only to such restrictions as are consistent with the public 

interest (including maintenance of the effective conduct of public affairs 

through the free and frank expression of opinions) and the preservation of 

personal privacy; and 

 (c) enabling each member of the public to apply for the amendment of such 

government records concerning his or her personal affairs as are incomplete, 

incorrect, out-of-date or misleading. 

 (3) Nothing in this Act is intended to prevent or discourage the publication of 

information, the giving of access to documents or the amendment of records otherwise 

than under this Act if it is proper and reasonable to do so or if it is permitted or 

required by or under any other Act or law. 

3A—Principles of administration 

 (1) It is the intention of the Parliament— 

 (a) that this Act should be interpreted and applied so as to further the objects of 

this Act; and 

 (b) that a person or body exercising an administrative discretion conferred by this 

Act exercise the discretion, as far as possible, in a way that favours the 

disclosure of information of a kind that can be disclosed without infringing 

the right to privacy of individuals. 

 (2) Agencies are to give effect to this Act in a way that— 

 (a) assists members of the public and Members of Parliament to exercise rights 

given by this Act; and 

 (b) ensures that applications under this Act are dealt with promptly and 

efficiently. 

4—Interpretation 

 (1) In this Act, unless the contrary intention appears— 

accredited FOI officer, in relation to an agency, means— 

 (a) the principal officer of the agency; or 

 (b) an officer of the agency who— 

 (i) has completed training of a type approved by the Minister for an 

accredited FOI officer; and 

 (ii) has been designated by the principal officer of the agency as an 

accredited FOI officer of the agency; and 

 (iii) — 

 (A) in relation to an administrative unit under the Public Sector 

Management Act 1995—is employed in an executive 

position under that Act or in a position that usually reports 

to an executive; or 
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 (B) in relation to South Australia Police—is an officer in South 

Australia Police; or 

 (C) in relation to any other agency—is employed in a position 

that usually reports to the principal officer of the agency or 

to the deputy or immediate delegate of the principal officer; 

agency means— 

 (a) a Minister of the Crown; or 

 (b) a person who holds an office established by an Act; or 

 (c) an administrative unit under the Public Sector Management Act 1995; or 

 (d) South Australia Police; or 

 (e) a council; or 

 (f) any incorporated or unincorporated body— 

 (i) established for a public purpose by an Act; or 

 (ii) established for a public purpose under an Act (other than an Act 

providing for the incorporation of companies or associations, 

co-operatives, societies or other voluntary organisations); or 

 (iii) established or subject to control or direction by the Governor, a 

Minister of the Crown or any instrumentality or agency of the Crown 

or a council (whether or not established by or under an Act or an 

enactment); or 

 (g) a person or body declared by the regulations to be an agency, 

but does not include an exempt agency; 

council means a municipal or district council; 

court includes a justice; 

District Court means the Administrative and Disciplinary Division of the District 

Court; 

document includes anything in which information is stored or from which information 

may be reproduced; 

exempt agency means— 

 (b) a person or body referred to in Schedule 2 or a person or body referred to in 

that Schedule in respect of functions or classes of information specified in 

that Schedule; or 

 (c) an agency declared by regulation to be an exempt agency or declared by 

regulation to be an exempt agency in respect of functions or classes of 

information specified in the regulation; 

exempt document means a document that is an exempt document by virtue of 

Schedule 1; 

government includes local government, and intergovernmental has a corresponding 

meaning; 
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member of the public includes an incorporated or unincorporated body or 

organisation; 

officer of an agency includes— 

 (a) a member of the agency; 

 (b) the principal officer of the agency; 

 (c) any person employed in, or for the purposes of, the agency; 

personal affairs of a person includes that person's— 

 (a) financial affairs; 

 (b) criminal records; 

 (c) marital or other personal relationships; 

 (d) employment records; 

 (e) personal qualities or attributes, 

but does not include the personal affairs of a body corporate; 

policy document, in relation to an agency, means— 

 (a) a document containing interpretations, rules, guidelines, statements of policy, 

practices or precedents; or 

 (b) a document containing particulars of any administrative scheme; or 

 (c) a document containing a statement of the manner, or intended manner, of 

administration of any legislative instrument or administrative scheme; or 

 (d) a document describing the procedures to be followed in investigating any 

contravention or possible contravention of any legislative instrument or 

administrative scheme; or 

 (e) any other document of a similar kind, 

that is used by the agency in connection with the exercise of such of its functions as 

affect or are likely to affect rights, privileges or other benefits, or obligations, 

penalties or other detriments, to which members of the public are or may become 

entitled, eligible, liable or subject, but does not include a legislative instrument; 

principal officer, in relation to an agency, means— 

 (a) if the agency consists of a single person (including a corporation sole but not 

any other body corporate)—that person; 

 (b) if the agency consists of an unincorporated board or committee—the 

presiding officer; 

 (c) in any other case—the chief executive officer of the agency or a person 

designated by the regulations as principal officer of the agency; 

responsible Minister in relation to a State Government agency means the Minister 

responsible for administration of the agency or the legislative instrument under which 

it is established and, if there is no such Minister, a Minister designated by the 

regulations as the responsible Minister or, in the absence of such a designation, the 

Minister responsible for the administration of this Act; 
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restricted document means a document that is an exempt document by virtue of Part 1 

of Schedule 1; 

State includes Territory; 

State Government agency means an agency other than a council or a prescribed 

person or body; 

State Records means the office of State Records established under the State Records 

Act 1997; 

tribunal means any body (other than a court) invested by the law of the State with 

judicial or quasi-judicial powers. 

 (2) The holder of an office or a body that forms part, or is established for the purposes, of 

an agency is not to be regarded as constituting a separate agency. 

 (3) A reference in this Act to documents held by or in the possession of an agency is, 

where the agency is a Minister, a reference only to such of those documents as relate 

to agencies for which the Minister is responsible. 

 (4) An agency is to be taken to hold a document if the agency has an immediate right of 

access to the document. 

 (5) Where— 

 (a) an agency holds information in computer storage; and 

 (b) a particular document is capable of being produced by the computer on the 

basis of information so stored, 

the agency is to be taken to hold that document. 

5—Act binds Crown 

This Act binds the Crown not only in right of the State but also, so far as the 

legislative power of Parliament permits, the Crown in all its other capacities. 

5A—Act not to apply to Parliament or parliamentary committees 

 (1) This Act does not apply to the Parliament, an officer of the Parliament or a 

parliamentary committee. 

 (2) In this section— 

parliamentary committee means a committee established under the Parliamentary 

Committees Act 1991 or any other committee of either or both of the Houses of 

Parliament. 

6—Act not to apply to judicial functions of courts and tribunals 

 (1) For the purposes of this Act— 

 (a) neither a court nor a judicial officer of a court is to be regarded as an agency 

or part of an agency; and 

 (b) neither a registry or other office of a court nor the members of staff of such a 

registry or other office are, in relation to matters relating to the court's judicial 

functions, to be regarded as an agency or part of an agency. 
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 (2) For the purposes of this Act— 

 (a) neither a tribunal nor an officer vested with power to determine questions 

raised in proceedings before a tribunal is to be regarded as an agency or part 

of an agency; and 

 (b) neither a registry or other office of a tribunal nor the members of staff of such 

a registry or other office are, in relation to matters relating to the 

determination of proceedings before the tribunal, to be regarded as an agency 

or part of an agency. 

7—Documents in State Records 

If a document held by an agency is delivered into the custody of State Records, the 

document is, for the purposes of this Act, to be taken to continue in the possession of 

the agency by which it was formerly held. 

8—Defunct agencies 

 (1) Where an agency takes over the functions of another agency and that other agency 

ceases to exist, the responsibilities of the continuing agency under this Act will 

include those of the former agency as if the former agency had merged with, and 

continued as part of, the continuing agency. 

 (2) Where an agency ceases to exist, and no other agency takes over its functions, the 

responsibilities of the defunct agency under this Act will devolve— 

 (a) if the Minister administering this Act nominates an agency—on the agency so 

nominated as if the former agency had merged with, and continued as part of, 

the nominated agency; or 

 (b) in the absence of such a nomination—on State Records. 

Part 2—Publication of certain information 

9—Publication of information concerning agencies 

 (1) The responsible Minister for a State Government agency must, at intervals of not more 

than 12 months, cause an up-to-date information statement to be published in a 

manner prescribed by regulation. 

 (1a) An agency (other than a State Government agency) must, at intervals of not more than 

12 months, cause an up-to-date information statement to be published in a manner 

prescribed by regulation. 

 (2) An information statement must contain— 

 (a) a description of the structure and functions of the agency (including of any 

board, committee or other body constituted by two or more persons that is 

part of the agency or has been established for the purpose of advising the 

agency and whose meetings are open to the public or the minutes of whose 

meetings are available for public inspection); and 

 (b) a description of the ways in which the functions (including, in particular, the 

decision-making functions) of the agency affect members of the public; and 
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 (c) a description of any arrangements that exist to enable members of the public 

to participate in the formulation of the agency's policy and the exercise of the 

agency's functions; and 

 (d) a description of the various kinds of documents that are usually held by the 

agency, including— 

 (i) a description of the various kinds of documents that are available for 

inspection at the agency (whether as part of a public register or 

otherwise) in accordance with the provisions of a legislative 

instrument other than this Act, whether or not inspection of any such 

document is subject to a fee or charge; and 

 (ii) a description of the various kinds of documents that are available for 

purchase from the agency; and 

 (iii) a description of the various kinds of documents that are available 

from the agency free of charge; and 

 (e) a description of the arrangements that exist to enable a member of the public 

to obtain access to the agency's documents and to seek amendment of the 

agency's records concerning his or her personal affairs; and 

 (f) a description of the procedures of the agency in relation to the giving of 

access to the agency's documents and to the amendment of the agency's 

records concerning the personal affairs of a member of the public, 

including— 

 (i) the designation of the officer or officers to whom inquiries should be 

made; and 

 (ii) the address or addresses at which applications under this Act should 

be lodged. 

 (3) An information statement— 

 (a) must identify each of the agency's policy documents; and 

 (c) must specify the designation of the officer or officers to whom inquiries 

concerning the procedures for inspecting and purchasing the agency's policy 

documents should be made; and 

 (d) must specify the address or addresses at which, and the times during which, 

the agency's policy documents may be inspected and purchased. 

 (4) Nothing in this section requires the publication of information if its inclusion in a 

document would result in the document being an exempt document. 

10—Availability of information statement and policy documents 

 (1) An agency must cause copies of— 

 (a) its most recent information statement; and 

 (c) each of its policy documents, 

to be made available for inspection and purchase by members of the public. 
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 (2) Nothing in this section prevents an agency from deleting information from the copies 

of a policy document if its inclusion in the document would result in the document 

being an exempt document otherwise than by virtue of clause 9 or 10 of Schedule 1. 

 (3) An agency should not enforce a particular policy to the detriment of a person— 

 (a) if the relevant policy document should have been, but was not, made 

available for inspection and purchase in accordance with this section at the 

time the person became liable to the detriment; and 

 (b) the person could, by knowledge of the policy have avoided liability to the 

detriment. 

11—Application of this Part 

This Part does not apply to— 

 (a) an agency that is a Minister (unless the agency is declared by regulation to be 

one to which this Part applies); or 

 (b) an agency that is exempted by regulation from the obligations of this Part 

(provided that any conditions of the exemption are complied with). 

Part 3—Access to documents 

Division 1—General 

12—Right of access to agencies' documents 

A person has a legally enforceable right to be given access to an agency's documents 

in accordance with this Act. 

13—Applications for access to agencies' documents 

An application for access to an agency's document— 

 (a) must be in writing; and 

 (b) must specify that it is made under this Act; and 

 (c) must be accompanied by such application fee as may be prescribed; and 

 (d) must contain such information as is reasonably necessary to enable the 

document to be identified; and 

 (e) must specify an address in Australia to which notices under this Act should be 

sent; and 

 (f) must be lodged at an office of the agency, and may request that access to the 

document be given in a particular way. 

14—Applications to be dealt with by certain persons and within certain time 

 (1) An application will be dealt with on behalf of an agency by an accredited FOI officer 

of the agency. 

 (2) An application must be dealt with as soon as practicable (and, in any case, within 

30 days) after it is received. 
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14A—Extension of time limit 

 (1) The principal officer of an agency that is dealing with an application may extend the 

period within which the application would otherwise have to be dealt with under 

section 14 if satisfied that— 

 (a) the application is for access to a large number of documents or necessitates a 

search through a large quantity of information and dealing with the 

application within that period would unreasonably divert the agency's 

resources from their use by the agency in the exercise of its functions; or 

 (b) the application is for access to a document in relation to which consultation is 

required under Division 2 and it will not be reasonably practicable to comply 

withDivision 2 within that period. 

 (2) An extension under subsection (1) must be for a reasonable period of time having 

regard to the circumstances. 

 (3) The extension must be effected by giving written notice of the extension to the 

applicant within 20 days after the application is received. 

 (4) Such a notice must specify— 

 (a) the period of the extension; and 

 (b) the reasons for the extension; and 

 (c) the rights of review and appeal conferred by this Act. 

 (5) An extension under subsection (1) is a determination for the purposes of this Act. 

15—Incomplete and wrongly directed applications 

An agency must not refuse to accept an application merely because it does not contain 

sufficient information to enable the document to which it relates to be identified 

without first taking such steps as are reasonably practicable to assist the applicant to 

provide such information. 

16—Transfer of applications 

 (1) An agency to which an application has been made may transfer the application to 

another agency if the document to which it relates— 

 (a) is not held by the agency but is, to the knowledge of the agency, held by the 

other agency; or 

 (b) is held by the agency but is more closely related to the functions of the other 

agency. 

 (2) An agency that transfers an application to another agency must, if it holds the 

document to which the application relates, forward a copy of the document to the 

other agency together with the application. 

 (3) An agency that transfers an application to another agency must forthwith cause notice 

of that fact to be given to the applicant. 

 (4) Such a notice must specify the day on which, and the agency to which, the application 

was transferred. 

 (5) An agency is not required to include in a notice any matter if its inclusion in the notice 

would result in the notice being an exempt document. 



Appendix C – Freedom of Information Act 1991 (SA)  

80  

 (6) An application that is transferred from one agency to another is to be taken to have 

been received by the other agency— 

 (a) on the day on which it is transferred; or 

 (b) 14 days after the day on which it was received by the agency to which it was 

originally made, 

whichever is the earlier. 

17—Agencies may require advance deposits 

 (1) If, in the opinion of an agency, the cost of dealing with an application is likely to 

exceed the application fee, the agency may request the applicant to pay to it such 

reasonable amount, by way of advance deposit, as the agency may determine. 

 (2) If, in the opinion of an agency, the cost of dealing with an application is likely to 

exceed the sum of the application fee and of any advance deposits paid in respect of 

the application, the agency may request the application to pay to it such reasonable 

amount, by way of further advance deposit, as the agency may determine. 

 (3) The aggregate of the application fee and the advance deposit or deposits requested 

under this section may not exceed the agency's estimate of the cost of dealing with the 

application. 

 (4) A request for an advance deposit must be accompanied by a notice that sets out the 

basis on which the amount of the deposit has been calculated. 

 (5) The amount of an advance deposit requested by an agency in respect of an application 

must be paid to the agency within such period as the agency specifies in the request. 

 (6) The period between the making of a request under this section and the payment of an 

advance deposit in accordance with the request is not to be taken into account in 

calculating the period within which the relevant application is to be dealt with. 

18—Agencies may refuse to deal with certain applications 

 (1) An agency may refuse to deal with an application if it appears to the agency that the 

nature of the application is such that the work involved in dealing with it within the 

period allowed under section 14 (or within any reasonable extension of that period 

under section 14A) would, if carried out, substantially and unreasonably divert the 

agency's resources from their use by the agency in the exercise of its functions. 

 (2) An agency must not refuse to deal with such an application without first endeavouring 

to assist the applicant to amend the application so that the work involved in dealing 

with it would, if carried out, no longer substantially and unreasonably divert the 

agency's resources from their use by the agency in the exercise of its functions. 

 (2a) An agency may refuse to deal with an application if, in the opinion of the agency, the 

application is part of a pattern of conduct that amounts to an abuse of the right of 

access or is made for a purpose other than to obtain access to information. 

 (3) An agency may refuse to continue dealing with an application if— 

 (a) it has requested payment of an advance deposit in relation to the application; 

and 

 (b) payment of the deposit has not been made within the period specified in the 

request. 
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 (4) If an agency refuses to continue dealing with an application under subsection (3)— 

 (a) it must refund to the applicant such part of the advance deposits paid in 

respect of the application as exceeds the costs incurred by the agency in 

dealing with the application; and 

 (b) it may retain the remainder of those deposits. 

 (5) An agency that refuses to deal with an application under this section must forthwith 

cause written notice of that fact to be given to the applicant. 

 (6) Such a notice must specify— 

 (a) the reasons for the refusal; and 

 (b) the findings on any material questions of fact underlying those reasons, 

together with a reference to the sources of information on which those 

findings are based. 

 (7) An agency is not required to include in a notice any matter if its inclusion in the notice 

would result in the notice being an exempt document. 

 (8) A refusal to deal with, or to continue to deal with, an application under this section is a 

determination for the purposes of this Act. 

19—Determination of applications 

 (1) After considering an application for access to a document, an agency must 

determine— 

 (a) whether access to the document is to be given (either immediately or subject 

to deferral) or refused; and 

 (b) if access to the document is to be given—any charge payable in respect of the 

giving of access; and 

 (c) any charge payable for dealing with the application. 

 (2) If— 

 (a) — 

 (i) the principal officer of an agency has, under section 14A, extended 

the period within which an application must be dealt with by the 

agency; and 

 (ii) the agency fails to determine the application within the period as so 

extended; or 

 (b) in any other case—an agency fails to determine an application within 30 days 

after receiving the application, 

the agency is to be taken to have determined the application by refusing access to the 

document to which it relates for the purposes of the provisions of Division 3 and 

Part 5. 

 (2a) However, nothing prevents an agency from making a determination to give access to a 

document on an application after the period within which it was required to deal with 

the application (and any such determination is to be taken to have been made under 

this Act). 
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 (3) This section does not require an agency to determine an application if the agency has, 

in accordance with this Act, transferred the application to another agency or refused to 

deal with, or to continue to deal with, the application. 

20—Refusal of access 

 (1) An agency may refuse access to a document— 

 (a) if it is an exempt document; or 

 (b) if it is a document that is available for inspection at that or some other agency 

(whether as part of a public register or otherwise) in accordance with Part 2, 

or in accordance with a legislative instrument other than this Act, whether or 

not inspection of the document is subject to a fee or charge; or 

 (c) if it is a document that is usually and currently available for purchase; or 

 (d) if it is a document that— 

 (i) was not created or collated by the agency itself; and 

 (ii) genuinely forms part of library material held by the agency; or 

 (e) if it is a document that came into existence before 1 January 1987. 

 (2) Subsection (1)(e) does not permit an agency to refuse access to— 

 (a) a document that contains information concerning the personal affairs of the 

applicant; or 

 (b) a document that is reasonably necessary to enable some other document 

(being a document to which the agency has given access under this Act) to be 

understood; or 

 (c) a document if 20 years have passed since the end of the calendar year in 

which the document came into existence. 

 (4) If— 

 (a) it is practicable to give access to a copy of a document from which the 

exempt matter has been deleted; and 

 (b) it appears to the relevant agency (either from the terms of the application or 

after consultation with the applicant) that the applicant would wish to be 

given access to such a copy, 

the agency must not refuse to give access to the document to that limited extent. 

21—Deferral of access 

 (1) An agency may defer access to a document— 

 (a) if it is a document that is required by law to be published but is yet to be 

published; or 

 (b) if it is a document that has been prepared for presentation to Parliament but is 

yet to be presented; or 

 (c) if it is a document that has been prepared for submission to a particular 

person or body but is yet to be submitted. 
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 (1a) A State Government agency may defer access to a document— 

 (a) if it is a document that has been designated by the responsible Minister for the 

agency as appropriate for presentation to Parliament, but is yet to be 

presented; or 

 (b) if it is a document that has been designated by the responsible Minister for the 

agency as appropriate for submission to a particular person or body, but is yet 

to be submitted. 

 (2) Access to a document to which subsection (1)(a) applies may not be deferred beyond 

the time the document is required by law to be published. 

 (3) Access to a document to which subsection (1)(b), (1)(c), (1a)(a) or (1a)(b) applies may 

not be deferred for more than a reasonable time after the date of its preparation. 

22—Forms of access 

 (1) Access to a document may be given to a person— 

 (a) by giving the person a reasonable opportunity to inspect the document; or 

 (b) by giving the person a copy of the document; or 

 (c) in the case of a document from which sounds or visual images are capable of 

being reproduced, whether or not with the aid of some other device—by 

making arrangements for the person to hear or view those sounds or visual 

images; or 

 (d) in the case of a document in which words are recorded in a manner in which 

they are capable of being reproduced in the form of sound—by giving the 

person a written transcript of the words recorded in the document; or 

 (e) in the case of a document in which words are contained in the form of 

shorthand writing or in encoded form—by giving the person a written 

transcript of the words contained in the document; or 

 (f) in the case of a document in which words are recorded in a manner in which 

they are capable of being reproduced in the form of a written document—by 

giving the person a written document so reproduced. 

 (2) If an applicant has requested that access to a document be given in a particular way, 

access to the document must be given in that way unless giving access as requested— 

 (a) would unreasonably divert the resources of the agency (or, if the document is 

in the custody of State Records, the resources of State Records) from their use 

for other official purposes; or 

 (b) would be detrimental to the preservation of the document or (having regard to 

the physical nature of the document) would otherwise not be appropriate; or 

 (c) would involve an infringement of copyright in matter contained in the 

document, 

in which case access may be given in some other way. 

 (2a) If a document is in the custody of State Records, the determination as to the way in 

which access is given to the document must be made by or jointly with the Manager of 

State Records. 
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 (3) If an applicant has requested that access to a document be given in a particular way 

and access is given in some other way, the applicant is not required to pay a charge in 

respect of the giving of access that is greater than the charge that the applicant would 

have been required to pay had access been given as requested. 

 (4) Subject to subsection (2a), this section does not prevent an agency from giving access 

to a document in any way agreed on between the agency and the person to whom 

access is to be given. 

 (5) An agency may refuse to give access to a document if a charge payable in respect of 

the application, or giving access to the document, has not been paid. 

23—Notices of determination 

 (1) An agency must notify an applicant in writing— 

 (a) of its determination of his or her application; or 

 (b) if the application relates to a document that is not held by the agency—of the 

fact that the agency does not hold such a document. 

 (2) Such a notice must specify— 

 (a) the day on which the determination was made; and 

 (b) — 

 (i) the name and designation of the officer by whom the determination 

was made; and 

 (ii) the rights of review and appeal conferred by this Act; and 

 (iii) the procedures to be followed for the purpose of exercising those 

rights; and 

 (c) if the determination is to the effect that access to a document is to be given 

(either immediately or subject to deferral)—the amount of any charge payable 

in respect of the giving of access; and 

 (d) if the determination is to the effect that the document is an exempt document 

and that access is to be given to a copy of the document from which exempt 

matter has been deleted—the fact that the document is such a copy and the 

provision of Schedule 1 by virtue of which the document is an exempt 

document; and 

 (e) if the determination is to the effect that access to a document is to be given 

subject to deferral— 

 (i) the reason for the deferral; and 

 (ii) if applicable—the likely period of deferral; and 

 (f) if the determination is to the effect that access to a document is refused— 

 (i) the reasons for the refusal, including— 

 (A) the grounds for the refusal under section 20(1); and 
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 (B) if a ground for the refusal is that the document is an exempt 

document—the particular provision of Schedule 1 by virtue 

of which the document is an exempt document and, if under 

the provision disclosure of the document must, on balance, 

be contrary to the public interest in order for the document 

to be exempt, the reasons why disclosure of the document 

would be contrary to the public interest; and 

 (ii) the findings on any material questions of fact underlying the reasons 

for the refusal, together with a reference to the sources of 

information on which those findings are based; and 

 (g) the amount of any charge for dealing with the application, together with— 

 (i) a statement of any amount payable by the applicant; or 

 (ii) a statement of any amount refundable to the applicant, 

in relation to the charge, having regard to the sum of any advance deposits 

paid in respect of the application. 

 (3) Where an applicant applies for access to a document that is an exempt document for 

reasons related to criminal investigation or law enforcement, the notice may be given 

in a form that neither admits or denies the existence of the document and, if disclosure 

of the existence of the document could prejudice the safety of a person, the notice 

must be given in that form. 

 (4) An agency is not required to include in a notice any matter if its inclusion in the notice 

would result in the notice being an exempt document. 

24—Division to be read subject to Division 2 

This Division has effect subject to the provisions of Division 2. 

Division 2—Consultation 

25—Documents affecting inter-governmental or local governmental relations 

 (1) This section applies to a document that contains matter concerning the affairs of— 

 (a) the Government of the Commonwealth or of another State; or 

 (b) a council (including a council constituted under a law of another State). 

 (2) An agency must not give access under this Act to a document to which this section 

applies unless the agency has taken such steps as are reasonably practicable to obtain 

the views of the Government or council concerned as to whether or not the document 

is an exempt document by virtue of clause 5 of Schedule 1. 

 (2a) However, if the agency is a council, subsection (2) does not apply in relation to 

documents that only contain matter concerning the affairs of that council. 

 (3) If— 

 (a) an agency determines, after having sought the views of the Government or 

council concerned, that access to a document to which this section applies is 

to be given; and 
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 (b) the views of the Government or council concerned are that the document is an 

exempt document by virtue of clause 5 of Schedule 1, 

the agency must— 

 (c) forthwith give written notice to the Government or council concerned— 

 (i) that the agency has determined that access to the document is to be 

given; and 

 (ii) of the rights of review and appeal conferred by this Act in relation to 

the determination; and 

 (iii) of the procedures to be followed for the purpose of exercising those 

rights; and 

 (d) defer giving access to the document until after the expiration of the period 

within which an application for a review or appeal under this Act may be 

made or, if such an application is made, until after the application has been 

finally disposed of. 

26—Documents affecting personal affairs 

 (1) This section applies to a document that contains information concerning the personal 

affairs of any person (whether living or dead). 

 (2) An agency must not give access under this Act to a document to which this section 

applies (except to the person concerned) unless the agency has taken such steps as are 

reasonably practicable to obtain the views of the person concerned as to whether or 

not the document is an exempt document by virtue of clause 6 of Schedule 1. 

 (3) If— 

 (a) — 

 (i) an agency determines, after having sought the views of the person 

concerned, that access to a document to which this section applies is 

to be given; and 

 (ii) the views of the person concerned are that the document is an exempt 

document by virtue of clause 6 of Schedule 1; or 

 (b) after having taken reasonable steps to obtain the views of the person 

concerned— 

 (i) the agency is unable to obtain the views of the person; and 

 (ii) the agency determines that access to the document should be given, 

the agency must— 

 (c) forthwith give written notice to the person concerned— 

 (i) that the agency has determined that access to the document is to be 

given; and 

 (ii) of the rights of review and appeal conferred by this Act in relation to 

the determination; and 

 (iii) of the procedures to be followed for the purpose of exercising those 

rights; and 
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 (d) defer giving access to the document until after the expiration of the period 

within which an application for a review or appeal under this Act may be 

made or, if such an application is made, until after the application has been 

finally disposed of. 

 (4) If— 

 (a) an application is made to an agency for access to a document to which this 

section applies; and 

 (b) the document contains information of a medical or psychiatric nature 

concerning the applicant; and 

 (c) the agency is of the opinion that disclosure of the information to the applicant 

may have an adverse effect on the physical or mental health, or the emotional 

state, of the applicant; and 

 (d) the agency decides that access to the document is to be given, 

it is sufficient compliance with this Act if access to the document is given to a 

registered medical practitioner nominated by the applicant. 

 (5) A reference in this section to the person concerned is, in the case of a deceased person, 

a reference to the personal representative of that person or, if there is no personal 

representative, the closest relative of that person of or above the age of 18 years. 

27—Documents affecting business affairs 

 (1) This section applies to a document that contains— 

 (a) information concerning the trade secrets of any person; or 

 (b) information (other than trade secrets) that has a commercial value to any 

person; or 

 (c) any other information concerning the business, professional, commercial or 

financial affairs of any person. 

 (2) An agency must not give access under this Act to a document to which this section 

applies (except to the person concerned) unless the agency has taken such steps as are 

reasonably practicable to obtain the views of the person concerned as to whether or 

not the document is an exempt document by virtue of clause 7 of Schedule 1. 

 (3) If— 

 (a) an agency determines, after seeking the views of the person concerned, that 

access to a document to which this section applies is to be given; and 

 (b) the views of the person concerned are that the document is an exempt 

document by virtue of clause 7 of Schedule 1, 

the agency must— 

 (c) forthwith give written notice to the person concerned— 

 (i) that the agency has determined that access to the document is to be 

given; and 

 (ii) of the rights of review and appeal conferred by this Act in relation to 

the determination; and 
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 (iii) of the procedures to be followed for the purpose of exercising those 

rights; and 

 (d) defer giving access to the document until after the expiration of the period 

within which an application for a review or appeal under this Act may be 

made or, if such an application is made, until after the application has been 

finally disposed of. 

28—Documents affecting the conduct of research 

 (1) This section applies to a document that contains information concerning research that 

is being, or is intended to be, carried out by or on behalf of any person. 

 (2) An agency must not give access under this Act to a document to which this section 

applies (except to the person concerned) unless the agency has taken such steps as are 

reasonably practicable to obtain the views of the person concerned as to whether or 

not the document is an exempt document by virtue of clause 8 of Schedule 1. 

 (3) If— 

 (a) an agency determines, after seeking the views of the person concerned, that 

access to a document to which this section applies is to be given; and 

 (b) the views of the person concerned are that the document is an exempt 

document by virtue of clause 8 of Schedule 1, 

the agency must— 

 (c) forthwith give written notice to the person concerned— 

 (i) that the agency has determined that access to the document is to be 

given; and 

 (ii) of the rights of review and appeal conferred by this Act in relation to 

the determination; and 

 (iii) of the procedures to be followed for the purpose of exercising those 

rights; and 

 (d) defer giving access to the document until after the expiration of the period 

within which an application for a review or appeal under this Act may be 

made or, if such an application is made, until after the application has been 

finally disposed of. 

Division 3—Internal review 

29—Internal review 

 (1) Subject to subsection (5), a person who is aggrieved by a determination made by an 

agency under any other provision of this Part is entitled to a review of the 

determination. 

 (2) An application for review of a determination— 

 (a) must be in writing; and 

 (b) must be accompanied by such application fee as may be prescribed; and 

 (c) must be addressed to the principal officer of the agency; and 
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 (d) must specify an address in Australia to which notices under this Act should be 

sent; and 

 (e) must be lodged at an office of the agency within 30 days after the day on 

which notice of the determination was given to the applicant or within such 

further time as the principal officer of the agency may allow. 

 (3) On an application for review under this section the agency may confirm, vary or 

reverse the determination under review. 

 (4) If on a review the agency varies or reverses a determination so that access to a 

document is to be given (either immediately or subject to deferral), the agency must 

refund any application fee paid in respect of the review. 

 (5) An agency that fails to determine an application made under this section within 14 

days after it is received by the agency is, for the purposes of this Act, to be taken to 

have confirmed the determination in respect of which a review is sought. 

 (6) A determination is not subject to review under this section if it is made by or at the 

direction of the principal officer of the agency or at the direction of a person or body 

to which the principal officer is responsible. 

Part 4—Amendment of records 

Division 1—General 

30—Right to apply for amendment of agencies' records 

A person to whom access to an agency's documents has been given may apply for the 

amendment of the agency's records if— 

 (a) the document contains information concerning the person's personal affairs; 

and 

 (b) the information is available for use by the agency in connection with its 

administrative functions; and 

 (c) the information is, in the person's opinion, incomplete, incorrect, out-of-date 

or misleading. 

31—Applications for amendment of agencies' records 

An application for the amendment of an agency's records— 

 (a) must be in writing; and 

 (b) must specify that it is made under this Act; and 

 (c) must contain such information as is reasonably necessary to enable the 

agency's document to which the applicant has been given access to be 

identified; and 

 (d) must specify the respects in which the applicant claims the information 

contained in the document to be incomplete, incorrect, out-of-date or 

misleading; and 
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 (e) if the applicant claims that the information contained in the document is 

incomplete or out-of-date—must be accompanied by such information as is 

necessary to complete the agency's records or to bring them up-to-date; and 

 (f) must specify an address in Australia to which notices under this Act should be 

sent; and 

 (g) must be lodged at an office of the agency. 

32—Persons by whom applications to be dealt with etc 

 (1) An application will be dealt with on behalf of an agency by an accredited FOI officer 

of the agency. 

 (2) An application must be dealt with as soon as practicable (and, in any case, within 30 

days) after it is received. 

33—Incomplete applications 

An agency must not refuse to accept an application merely because the application 

does not contain sufficient information to enable the agency's document to which the 

applicant has been given access to be identified without first taking such steps as are 

reasonably practicable to assist the applicant to provide such information. 

34—Determination of applications 

 (1) An agency must determine an application— 

 (a) by amending its records in accordance with the application; or 

 (b) by refusing to amend its records. 

 (2) An agency that fails to determine an application within 30 days after the application is 

received by the agency is, for the purposes of this Act, to be taken to have determined 

the application by refusing to amend its records in accordance with the application. 

35—Refusal to amend records 

An agency may refuse to amend its records in accordance with an application— 

 (a) if it is satisfied that its records are not incomplete, incorrect, out-of-date or 

misleading in a material respect; or 

 (b) if it is satisfied that the application contains matter that is incorrect or 

misleading in a material respect; or 

 (c) if the procedures for amending its records are prescribed by or under the 

provisions of a legislative instrument other than this Act, whether or not 

amendment of those records is subject to a fee or charge. 

36—Notices of determination 

 (1) An agency must give written notice to the applicant— 

 (a) of its determination of his or her application; or 

 (b) if the application relates to records that are not held by the agency—of the 

fact that the agency does not hold such records. 



Appendix C – Freedom of Information Act 1991 (SA) 

 

 91 

 (2) Such a notice must specify— 

 (a) the day on which the determination was made; and 

 (b) if the determination is to the effect that amendment of the agency's records is 

refused— 

 (i) the name and designation of the officer by whom the determination 

was made; and 

 (ii) the reasons for the refusal; and 

 (iii) the findings on any material questions of fact underlying those 

reasons, together with a reference to the sources of information on 

which those findings are based; and 

 (iv) the rights of review and appeal conferred by this Act in relation to 

the determination; and 

 (v) the procedures to be followed for the purpose of exercising those 

rights. 

 (3) An agency is not required to include in a notice any matter if its inclusion in the notice 

would result in the notice being an exempt document. 

37—Notations to be added to records 

 (1) If an agency has refused to amend its records, the applicant may, by notice in writing 

lodged at an office of the agency, require the agency to add to those records a 

notation— 

 (a) specifying the respects in which the applicant claims the records to be 

incomplete, incorrect, out-of-date or misleading; and 

 (b) if the applicant claims the records to be incomplete or out-of-date—setting 

out such information as the applicant claims is necessary to complete the 

records or to bring them up-to-date. 

 (2) An agency must comply with the requirements of a notice lodged under this section 

and must cause written notice of the nature of the notation to be given to the applicant. 

 (3) If an agency discloses to any person (including any other agency) any information 

contained in the part of its records to which a notice under this section relates, the 

agency— 

 (a) must ensure that, when the information is disclosed, a statement is given to 

that person— 

 (i) stating that the person to whom the information relates claims that 

the information is incomplete, incorrect, out-of-date or misleading; 

and 

 (ii) setting out particulars of the notation added to its records under this 

section; and 

 (b) may include in the statement the reason for the agency's refusal to amend its 

records in accordance with the notation. 
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 (4) Nothing in this section is intended to prevent or discourage agencies from giving 

particulars of a notation added to its records under this section to a person (including 

any other agency and any Minister) to whom information contained in those records 

was given before the commencement of this section. 

Division 2—Internal review 

38—Internal review 

 (1) Subject to subsection (5), a person who is aggrieved by a determination made by an 

agency under Division 1 is entitled to a review of the determination. 

 (2) An application for review of a determination— 

 (a) must be in writing; and 

 (b) must be addressed to the principal officer of the agency; and 

 (c) must specify an address in Australia to which notices under this Act should be 

sent; and 

 (d) must be lodged at an office of the agency within 30 days after the day on 

which notice of the determination was given to the applicant or within such 

further time as the principal officer of the agency may allow. 

 (3) On an application for review under this section, the agency may confirm, vary or 

reverse the determination under review. 

 (4) An agency that fails to determine an application made under this section within 14 

days after it is received by the agency is, for the purposes of this Act, to be taken to 

have confirmed the determination in respect of which review is sought. 

 (5) A determination is not subject to review under this section if it is made by or at the 

direction of the principal officer of the agency or at the direction of a person or body 

to which the principal officer is responsible. 

Part 5—External review and appeal 

Division 1—Right of external review 

39—External review 

 (1) In this section— 

interested person, in relation to a review, means a person who should, under 

Division 2 of Part 3, be consulted in relation to an application for access to a 

document the subject of the review; 

relevant review authority, in relation to a determination, means— 

 (a) if the determination was not made by a person described in paragraph (b)—

the Ombudsman; or 

 (b) if the determination was made by a police officer or the Minister responsible 

for the administration of South Australia Police in that capacity—the Police 

Complaints Authority. 
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 (2) A person— 

 (a) who is aggrieved by a determination of an agency following an internal 

review; or 

 (b) who is aggrieved by a determination that is not liable to internal review, 

may apply to the relevant review authority for a review of the determination. 

 (3) Subject to subsection (4), an application under this section must be made— 

 (a) where there has been a review of the determination by the agency—within 

30 days after notice of the decision on review of the determination is given to 

the applicant; or 

 (b) in any other case—within 30 days after the date of the determination. 

 (4) The relevant review authority may, in its discretion, extend the time for making an 

application under this section. 

 (5) In conducting a review under this section, the relevant review authority— 

 (a) may carry out an investigation into the subject matter of the application (and 

for the purposes of such an investigation may exercise the same investigative 

powers as are conferred on the Ombudsman by the Ombudsman Act 1972 in 

relation to an investigation duly initiated under that Act, including the powers 

of a commission as defined in the Royal Commissions Act 1917); and 

 (b) may, if it appears to the relevant review authority that the agency has failed to 

properly sort or compile documents relevant to the review or to undertake 

consultations relevant to the review that should have been undertaken by the 

agency— 

 (i) require the agency to sort or compile the documents or undertake the 

consultations; or 

 (ii) require officers of the agency to attend at a time and place specified 

by the relevant review authority for the purpose of sorting and 

compiling the documents or undertaking the consultations; and 

 (c) may— 

 (i) try to effect a settlement between the participants to a review at any 

time during the review; and 

 (ii) at the request of the agency, suspend proceedings under this section 

at any time to allow an opportunity for a settlement to be negotiated. 

 (6) Section 21 of the Ombudsman Act 1972 does not apply in relation to a review under 

this section. 

 (7) The agency and the applicant must cooperate in the process proposed by the relevant 

review authority for the purposes of the conduct of a review under this section 

(including any attempt of the relevant review authority to effect a settlement between 

the participants), and must do all such things as are reasonably required to expedite the 

process. 

 (8) The relevant review authority may dismiss an application if the relevant review 

authority considers that the applicant has failed to comply with subsection (7). 
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 (9) If, in determining an application for a review under this section— 

 (a) the relevant review authority is advised that the determination of the agency 

was made on grounds of the public interest; and 

 (b) the Minister administering this Act makes known to the relevant review 

authority the Minister's assessment of what the public interest requires in the 

circumstances of the case subject to the review, 

the relevant review authority must, in determining the application, uphold that 

assessment unless satisfied that there are cogent reasons for not doing so. 

 (10) A relevant review authority must not make a determination to the effect that access is 

to be given to a document to which Division 2 of Part 3 applies unless the relevant 

review authority has taken steps as are reasonably practicable to obtain the views of 

any interested person as to whether or not the document is an exempt document under 

a provision of Part 2 of Schedule 1. 

 (11) On an application under this section, the relevant review authority may (based on the 

circumstances existing at the time of the review) confirm, vary or reverse the 

determination the subject of the review. 

 (12) If, in conducting a review under this section, the relevant review authority is satisfied 

that a document is an exempt document, the relevant review authority does not have 

power to make a determination to the effect that access is to be given to the document 

(but may, if it thinks fit, offer, together with its reasons for its determination, reasons 

why the agency might give access to the document despite its exempt status). 

 (13) On making a determination on a review under this section, the relevant review 

authority must notify each of the following persons of the determination and the 

reasons for the determination: 

 (a) the applicant; 

 (b) the agency; 

 (c) if— 

 (i) the determination is to the effect that access is to be given to a 

document; and 

 (ii) the relevant review authority— 

 (A) is aware that the views of an interested person are that the 

document is an exempt document under a provision of Part 2 

of Schedule 1; or 

 (B) after having taken reasonable steps to obtain the views of an 

interested person, has been unable to obtain the views of the 

person, 

the interested person. 

 (14) If the relevant review authority considers it to be in the public interest or the interests 

of an agency to do so, the relevant review authority may publish, in such manner as 

the relevant review authority thinks fit, the reasons for a determination made on a 

review under this section. 
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 (15) A relevant review authority should avoid disclosing in its reasons for a determination 

any matter that the agency claims is exempt matter (whether or not the relevant review 

authority agrees with that claim). 

 (16) In publishing reasons for a determination, a relevant review authority may comment 

on any unreasonable, frivolous or vexatious conduct by the applicant or the agency. 

 (17) If, after conducting a review under this section, a relevant review authority is of the 

opinion that there is evidence that a person, being an officer of an agency, has been 

guilty of a breach of duty or of misconduct in the administration of this Act and that 

the evidence is, in all the circumstances, of sufficient force to justify it doing so, the 

relevant review authority may bring the evidence to the notice of— 

 (a) if the person is the principal officer of a State Government agency—the 

responsible Minister; or 

 (b) if the person is the principal officer of an agency other than a State 

Government agency—the agency; or 

 (c) if the person is an officer of an agency but not the principal officer of the 

agency—the principal officer of that agency. 

Division 2—Right of appeal 

40—Appeal to District Court 

 (1) An agency that is aggrieved by a determination made on a review under Division 1 

may, with the permission of the District Court, appeal against the determination to the 

District Court on a question of law. 

 (2) A person (other than an agency)— 

 (a) who is aggrieved by a determination of an agency following an internal 

review; or 

 (b) who is aggrieved by a determination that is not subject to internal review; or 

 (c) who is aggrieved by a determination made on a review under Division 1, 

may appeal against the determination to the District Court. 

 (3) Proceedings under this section must be commenced by an agency or person within 

30 days after notice of the determination to which the proceedings relate is given to 

the agency or person or, in the case of a person who was not given notice of the 

determination, within 30 days after the determination. 

 (4) Where an application for review is made under Division 1, an appeal cannot be 

commenced until that application is decided and the commencement of an appeal to 

the District Court bars any right to apply for a review under Division 1. 

 (5) The following are parties to proceedings under this section: 

 (a) the agency; 

 (b) in the case of an appeal against a determination of an agency following an 

internal review or a determination made on a review under Division 1—the 

applicant for the review; 

 (c) in the case of an appeal against a determination that has not been the subject 

of a review—the applicant for the determination. 
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 (6) Neither the Ombudsman nor the Police Complaints Authority can be a party to 

proceedings under this section. 

 (7) If, in proceedings under this section— 

 (a) the Court is advised that the determination of the agency was made on 

grounds of the public interest; and 

 (b) the Minister administering this Act makes known to the Court the Minister's 

assessment of what the public interest requires in the circumstances of the 

case subject to the appeal, 

the Court must, in determining the appeal, uphold that assessment unless satisfied that 

there are cogent reasons for not doing so. 

 (8) In proceedings under this section— 

 (a) in the case of proceedings commenced by an agency—the Court must order 

that the agency pay the other party's reasonable costs; or 

 (b) in any other case—the Court must not make an order requiring a party to pay 

any costs of an agency unless the Court is satisfied that the party acted 

unreasonably, frivolously or vexatiously in the bringing or conduct of the 

proceedings. 

41—Consideration of restricted documents 

 (1) In any proceedings under this Division in which it is claimed that a document is a 

restricted document, the District Court must, on the application of— 

 (a) the agency concerned; or 

 (b) if the agency concerned is a State Government agency—the Minister 

administering this Act, 

receive evidence and hear argument in the absence of the public, the other party to the 

appeal and, where in the opinion of the District Court it is necessary to do so in order 

to prevent the disclosure of any exempt matter, the party's representative. 

 (2) If the District Court is not satisfied, by evidence on affidavit or otherwise, that there 

are reasonable grounds for the claim, it may require the document to be produced in 

evidence before it. 

 (3) If the agency concerned is a State Government agency, the Minister administering this 

Act is a party to the proceedings, and the District Court must not determine the appeal 

unless the Court has given the Minister a reasonable opportunity to appear and be 

heard in relation to the matter and has given due weight to any submissions made by 

or on behalf of the Minister. 

42—Disciplinary actions 

If, at the completion of any proceedings under this Division, the District Court is of 

the opinion that there is evidence that a person, being an officer of an agency, has 

been guilty of a breach of duty or of misconduct in the administration of this Act and 

that the evidence is, in all the circumstances, of sufficient force to justify it doing so, 

the Court may bring the evidence to the notice of— 

 (a) if the person is the principal officer of a State Government agency—the 

responsible Minister; or 
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 (b) if the person is the principal officer of an agency other than a State 

Government agency—the agency; or 

 (c) if the person is an officer of an agency but not the principal officer of the 

agency—the principal officer of that agency. 

Part 6—Miscellaneous 

47—Service of notices 

A notice that an agency is required by this Act to give to a person— 

 (a) may be served personally or by means of a letter posted to the person at the 

person's address last known to the agency; and 

 (b) is, if it is served by means of a letter, to be taken to have been given to the 

person at the end of the fifth day after the letter was posted. 

48—Burden of proof 

In any proceedings concerning a determination made under this Act by an agency, the 

burden of establishing that the determination is justified lies on the agency. 

49—Agency taken to have made determinations 

For the purposes of any proceedings, a determination under this Act that has been 

made by an officer of an agency is to be taken to have been made by the agency 

concerned. 

50—Protection in respect of actions for defamation or breach of confidence 

 (1) If access to a document is given pursuant to a determination under this Act, and if the 

person by whom the determination is made honestly believes, when making the 

determination, that this Act permits or requires the determination to be made— 

 (a) no action for defamation or breach of confidence lies against the Crown, an 

agency or an officer of an agency, by reason of the making of the 

determination or the giving of access; and 

 (b) no action for defamation or breach of confidence in respect of any publication 

involved in, or resulting from, the giving of access lies against the author of 

the document or any other person by reason of the author or other person 

having supplied the document to an agency or Minister. 

 (2) Neither the giving of access to a document pursuant to a determination under this Act 

nor the making of such a determination constitutes, for the purposes of the law relating 

to defamation or breach of confidence, an authorisation or approval of the publication 

of the document or its contents by the person to whom access is given. 

51—Protection in respect of certain criminal actions 

If access to a document is given pursuant to a determination under this Act, and if the 

person by whom the determination is made honestly believes, when making the 

determination, that this Act permits or requires the determination to be made, neither 

the person by whom the determination is made nor any other person concerned in 

giving access to the document is guilty of an offence merely because of the making of 

the determination or the giving of access. 
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52—Personal liability 

A person acting honestly and in the exercise or purported exercise of functions under 

this Act incurs no civil or criminal liability in consequence of doing so. 

53—Fees and charges 

 (1) The fees and charges payable under this Act must be fixed by the regulations or in 

accordance with a scale fixed in the regulations. 

 (2) The regulations— 

 (a) must provide for such waiver, reduction or remission of fees as may be 

necessary to ensure that disadvantaged persons are not prevented from 

exercising rights under this Act by reason of financial hardship; 

 (b) must provide for access to documents by Members of Parliament without 

charge unless the work generated by the application exceeds a threshold 

stated in the regulations, 

and (except as provided by this section) the fees or charges must reflect the reasonable 

administrative costs incurred by agencies in exercising their functions under this Act. 

 (2aa) A fee or charge can only be required by an agency under this Act in respect of the 

costs to the agency of finding, sorting, compiling and copying documents necessary 

for the proper exercise of a function under this Act and undertaking any consultations 

required by this Act in relation to the exercise of that function. 

 (2a) An agency may, as it thinks fit, waive, reduce or remit a fee or charge in 

circumstances other than those in which such action is provided for under the 

regulations. 

 (3) Where an agency determines a fee or charge it must, at the request of the person 

required to pay, review the fee or charge and, if it thinks fit, reduce it. 

 (4) A person dissatisfied with the decision of an agency on an application for review of a 

fee or charge may apply to the Ombudsman or Police Complaints Authority for a 

further review, and the Ombudsman or Police Complaints Authority may, according to 

his or her determination of what is fair and reasonable in the circumstances of the 

particular case— 

 (a) waive, confirm or vary the fee or charge; 

 (b) give directions as to the time for payment of the fee or charge. 

 (4a) Such an application for further review must be directed to the Ombudsman unless the 

determination of the fee or charge was made by a police officer, or the Minister 

responsible for the administration of South Australia Police in that capacity, in which 

case it must be directed to the Police Complaints Authority. 

 (5) A fee or charge may be recovered by an agency as a debt. 

54—Reports to Parliament 

 (1) The Minister administering this Act must— 

 (a) as soon as practicable after 30 June and in any case before 31 October in each 

year prepare a report on the administration of this Act for the 12 months 

ending on 30 June; and 
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 (b) cause a copy of the report to be laid before both Houses of Parliament within 

six sitting days after preparation of the report is completed. 

54AA—Provision of information to Minister 

Each agency must— 

 (a) furnish to the Minister administering this Act such information as the 

Minister requires by notice in the Gazette— 

 (i) for the purpose of monitoring compliance with this Act; and 

 (ii) for the purpose of preparing a report under section 54; and 

 (b) comply with any requirements notified by the Minister in the Gazette 

concerning the furnishing of that information and the keeping of records for 

the purposes of this section. 

54A—Training to be provided to agencies 

The Minister administering this Act must, in consultation with the Ombudsman and 

the Police Complaints Authority, develop and maintain appropriate training programs 

to assist agencies in complying with this Act. 

55—Regulations 

The Governor may make such regulations as are contemplated by, or as are necessary 

or expedient for the purposes of, this Act. 

Schedule 1—Exempt documents 

Part 1—Restricted documents 

1—Cabinet documents 

 (1) A document is an exempt document— 

 (a) if it is a document that has been specifically prepared for submission to 

Cabinet (whether or not it has been so submitted); or 

 (b) if it is a preliminary draft of a document referred to in paragraph (a); or 

 (c) if it is a document that is a copy of or part of, or contains an extract from, a 

document referred to in paragraph (a) or (b); or 

 (e) if it contains matter the disclosure of which would disclose information 

concerning any deliberation or decision of Cabinet; or 

 (f) if it is a briefing paper specifically prepared for the use of a Minister in 

relation to a matter submitted, or proposed to be submitted to Cabinet. 

 (2) A document is not an exempt document by virtue of this clause— 

 (a) if it merely consists of factual or statistical material (including public opinion 

polling) that does not— 

 (i) disclose information concerning any deliberation or decision of 

Cabinet; or 
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 (ii) relate directly to a contract or other commercial transaction that is 

still being negotiated; or 

 (ab) merely because it was attached to a document described in subclause (1); or 

 (b) if 20 years have passed since the end of the calendar year in which the 

document came into existence. 

 (2a) A document is not an exempt document by virtue of this clause if— 

 (a) the document has been submitted to Cabinet by a Minister; and 

 (b) a Minister has certified that Cabinet have approved the document as a 

document to which access may be given under this Act. 

 (3) In this clause, a reference to Cabinet includes a reference to a committee of Cabinet 

and to a subcommittee of a committee of Cabinet. 

2—Executive Council documents 

 (1) A document is an exempt document— 

 (a) if it is a document that has been specifically prepared for submission to the 

Executive Council (whether or not it has been so submitted); or 

 (b) if it is a preliminary draft of a document referred to in paragraph (a); or 

 (c) if it is a document that is a copy of or part of, or contains an extract from, a 

document referred to in paragraph (a) or (b); or 

 (e) if it contains matter concerning any deliberation or advice of the Executive 

Council. 

 (2) A document is not an exempt document by virtue of this clause— 

 (a) if it merely consists of— 

 (i) matter that appears in an instrument that has been made or approved 

by the Governor and that has been officially published (either in the 

Gazette or elsewhere); or 

 (ii) factual or statistical material that does not disclose information 

concerning any deliberation or advice of the Executive Council; or 

 (ab) merely because it was attached to a document described in subclause (1); or 

 (b) if 20 years have passed since the end of the calendar year in which the 

document came into existence. 

 (3) A document is not an exempt document by virtue of this clause if— 

 (a) the document has been submitted to Executive Council by a Minister; and 

 (b) a Minister has certified that Executive Council have approved the document 

as a document to which access may be given under this Act.  

3—Exempt documents communicated by another government 

A document is an exempt document if— 

 (a) it contains information from an intergovernmental communication to the 

Government of South Australia or a council; and 
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 (b) notice has been received from the relevant Government or council that the 

information would be protected from disclosure under a corresponding law of 

the Commonwealth or another State. 

4—Documents affecting law enforcement and public safety 

 (1) A document is an exempt document if it contains matter the disclosure of which could 

reasonably be expected— 

 (a) to endanger the life or physical safety of any person; or 

 (b) to prejudice the fair trial of any person or the impartial adjudication of any 

case; or 

 (c) to facilitate the escape from lawful custody of any person. 

 (2) A document is an exempt document if it contains matter the disclosure of which— 

 (a) could reasonably be expected— 

 (i) to prejudice the investigation of any contravention or possible 

contravention of the law (including any revenue law) whether 

generally or in a particular case; or 

 (ii) to enable the existence or identity of any confidential source of 

information, in relation to the enforcement or administration of the 

law, to be ascertained; or 

 (iii) to prejudice the effectiveness of any lawful method or procedure for 

preventing, detecting, investigating or dealing with any 

contravention or possible contravention of the law (including any 

revenue law); or 

 (iv) to prejudice the maintenance or enforcement of any lawful method or 

procedure for protecting public safety; or 

 (v) to endanger the security of any building, structure or vehicle; or 

 (vi) to prejudice any system or procedure for the protection of persons or 

property; and 

 (b) would, on balance, be contrary to the public interest. 

 (3) A document is an exempt document if it is a document that was created by the former 

Bureau of Criminal Intelligence or has been created or is held by the State Intelligence 

Section of South Australia Police or any authority substituted for that body. 

 (4) In this clause, a reference to the law includes a reference to the law of the 

Commonwealth, the law of another State and the law of another country. 

Part 2—Documents requiring consultation 

5—Documents affecting inter-governmental or local governmental relations 

 (1) A document is an exempt document if it contains matter— 

 (a) the disclosure of which— 

 (i) could reasonably be expected to cause damage to intergovernmental 

relations; or 
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 (ii) would divulge information from a confidential intergovernmental 

communication; and 

 (b) the disclosure of which would, on balance, be contrary to the public interest. 

6—Documents affecting personal affairs 

 (1) A document is an exempt document if it contains matter the disclosure of which 

would involve the unreasonable disclosure of information concerning the personal 

affairs of any person (living or dead). 

 (2) A document is an exempt document if it contains allegations or suggestions of 

criminal or other improper conduct on the part of a person (living or dead) the truth of 

which has not been established by judicial process and the disclosure of which would 

be unreasonable. 

 (3) A document is not an exempt document by virtue of subclause (1) or (2) merely 

because it contains information concerning the person by or on whose behalf an 

application for access to the document is made. 

 (3a) A document is an exempt document if it contains matter— 

 (a) consisting of information concerning a person who is presently under the age 

of 18 years or suffering from mental illness, impairment or infirmity or 

concerning such a person's family or circumstances, or information of any 

kind furnished by a person who was under that age or suffering from mental 

illness, impairment or infirmity when the information was furnished; and 

 (b) the disclosure of which would be unreasonable having regard to the need to 

protect that person's welfare. 

6A—Exempt electoral records 

A document is an exempt document if it is a record of information about an elector 

obtained in the course of the administration of the Electoral Act 1985 or the Local 

Government (Elections) Act 1999; but not recorded on an electoral roll (as defined in 

that Act). 

7—Documents affecting business affairs 

 (1) A document is an exempt document— 

 (a) if it contains matter the disclosure of which would disclose trade secrets of 

any agency or any other person; or 

 (b) if it contains matter— 

 (i) consisting of information (other than trade secrets) that has a 

commercial value to any agency or any other person; and 

 (ii) the disclosure of which— 

 (A) could reasonably be expected to destroy or diminish the 

commercial value of the information; and 

 (B) would, on balance, be contrary to the public interest; or 

 (c) if it contains matter— 
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 (i) consisting of information (other than trade secrets or information 

referred to in paragraph (b)) concerning the business, professional, 

commercial or financial affairs of any agency or any other person; 

and 

 (ii) the disclosure of which— 

 (A) could reasonably be expected to have an adverse effect on 

those affairs or to prejudice the future supply of such 

information to the Government or to an agency; and 

 (B) would, on balance, be contrary to the public interest. 

 (2) A document is not an exempt document by virtue of this clause merely because it 

contains matter concerning the business, professional, commercial or financial affairs 

of the agency or other person by or on whose behalf an application for access to the 

document is made. 

 (3) A document is not an exempt document by virtue of this clause if it is a contract 

entered into by the Crown or an agency after the commencement of this subclause. 

8—Documents affecting the conduct of research 

 (1) A document is an exempt document if it contains matter— 

 (a) that relates to the purpose or results of research (other than public opinion 

polling that does not relate directly to a contract or other commercial 

transaction that is still being negotiated), including research that is yet to be 

commenced or yet to be completed; and 

 (b) the disclosure of which— 

 (i) could reasonably be expected to have an adverse effect on the agency 

or other person by or on whose behalf the research is being, or is 

intended to be, carried out; and 

 (ii) would, on balance, be contrary to the public interest. 

 (2) A document is not an exempt document by virtue of this clause merely because it 

contains matter concerning research that is being, or is intended to be, carried out by 

the agency or other person by or on whose behalf an application for access to the 

document is made. 

Part 3—Other documents 

9—Internal working documents 

 (1) A document is an exempt document if it contains matter— 

 (a) that relates to— 

 (i) any opinion, advice or recommendation that has been obtained, 

prepared or recorded; or 

 (ii) any consultation or deliberation that has taken place, 

in the course of, or for the purpose of, the decision-making functions of the 

Government, a Minister or an agency; and 

 (b) the disclosure of which would, on balance, be contrary to the public interest. 
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 (2) A document is not an exempt document by virtue of this clause if it merely consists 

of— 

 (a) matter that appears in an agency's policy document; or 

 (b) factual or statistical material. 

10—Documents subject to legal professional privilege 

 (1) A document is an exempt document if it contains matter that would be privileged from 

production in legal proceedings on the ground of legal professional privilege. 

 (2) A document is not an exempt document by virtue of this clause merely because it 

contains matter that appears in an agency's policy document. 

11—Documents relating to judicial functions etc 

A document is an exempt document if it contains matter— 

 (a) relating to the judicial functions of a court or tribunal; or 

 (b) prepared for the purposes of proceedings (including any transcript of the 

proceedings) that are being heard or are to be heard before a court or tribunal; 

or 

 (c) prepared by or on behalf of a court or tribunal (including any order or 

judgment made or given by the court or tribunal) in relation to proceedings 

that are being heard or have been heard before the court or tribunal. 

12—Documents the subject of secrecy provisions 

 (1) A document is an exempt document if it contains matter the disclosure of which 

would constitute an offence against an Act. 

 (2) A document is not an exempt document by virtue of this clause unless disclosure of 

the matter contained in the document, to the person by or on whose behalf an 

application for access to the document is made, would constitute such an offence. 

13—Documents containing confidential material 

 (1) A document is an exempt document— 

 (a) if it contains matter the disclosure of which would found an action for breach 

of confidence; or 

 (b) if it contains matter obtained in confidence the disclosure of which— 

 (i) might reasonably be expected to prejudice the future supply of such 

information to the Government or to an agency; and 

 (ii) would, on balance, be contrary to the public interest. 

 (2) A document that is a contract entered into by the Crown or an agency after the 

commencement of this subclause is not an exempt document by virtue of subclause (1) 

unless— 

 (a) it contains matter the disclosure of which would, under a term of the contract, 

constitute a breach of the contract or found an action for breach of 

confidence; and 

 (b) that term of the contract has been approved by— 
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 (i) in the case of a contract entered into by the Crown—a Minister; or 

 (ii) in the case of a contract entered into by a State Government 

agency—the responsible Minister for the agency; or 

 (iii) in the case of a contract entered into by an agency that is not a State 

Government agency—the agency. 

 (3) Subject to subclause (4), a Minister may, by instrument in writing, delegate the power 

to approve a term of a contract under subclause (2) to a specified person or to the 

holder of a specified office. 

 (4) A delegation under subclause (3) may be made subject to such conditions and 

restrictions as the Minister thinks fit and specifies in the instrument of delegation. 

 (5) A delegation by a Minister under subclause (3) is revocable at will, and does not 

derogate from the power of the Minister to act personally in any matter. 

 (6) If a Minister or agency approves a term of a contract in accordance with subclause (2), 

the Minister or agency must, as soon as practicable, notify the Minister administering 

this Act, in writing, of that fact. 

 (7) The Minister administering this Act must, in a report under section 54, state the 

number of contracts containing terms approved in accordance with subclause (2) 

during the period to which the report relates. 

14—Documents affecting the economy of the State 

A document is an exempt document if it contains matter the disclosure of which— 

 (a) could reasonably be expected— 

 (i) to have a substantial adverse effect on the ability of the Government 

or an agency to manage the economy, or any aspect of the economy, 

of the State; or 

 (ii) to expose any person or class of persons to an unfair advantage or 

disadvantage as a result of the premature disclosure of information 

concerning any proposed action or inaction of the Parliament, the 

Government or an agency in the course of, or for the purpose of, 

managing the economy of the State; and 

 (b) would, on balance, be contrary to the public interest. 

15—Documents affecting financial or property interests 

A document is an exempt document if it contains matter the disclosure of which— 

 (a) could reasonably be expected to have a substantial adverse effect on the 

financial or property interests of the State or an agency; and 

 (b) would, on balance, be contrary to the public interest. 

16—Documents concerning operations of agencies 

 (1) A document is an exempt document if it contains matter the disclosure of which— 

 (a) could reasonably be expected— 

 (i) to prejudice the effectiveness of any method or procedure for the 

conduct of tests, examinations or audits by an agency; or 
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 (ii) to prejudice on the attainment of the objects of any test, examination 

or audit conducted by an agency; or 

 (iii) to have a substantial adverse effect on the management or assessment 

by an agency of the agency's personnel; or 

 (iv) to have a substantial adverse effect on the effective performance by 

an agency of the agency's functions; or 

 (v) to have a substantial adverse effect on the conduct of industrial 

relations by an agency; and 

 (b) would, on balance, be contrary to the public interest. 

 (2) A document is an exempt document if— 

 (a) it relates to an agency engaged in commercial activities; and 

 (b) it contains matter the disclosure of which could prejudice the competitiveness 

of the agency in carrying on those commercial activities. 

17—Documents subject to contempt etc 

A document is an exempt document if it contains matter the public disclosure of 

which would, but for any immunity of the Crown— 

 (a) constitute contempt of court; or 

 (b) contravene any order or direction of a person or body having power to receive 

evidence on oath; or 

 (c) infringe the privilege of Parliament. 

18—Documents arising out of companies and securities legislation 

A document is an exempt document if it contains matter that appears in— 

 (a) a document for the purposes of the Ministerial Council for Corporations that 

has been prepared by, or received by an agency or Minister from, the 

Commonwealth or another State; 

 (b) a document the disclosure of which would disclose the deliberations or 

decisions of the Ministerial Council for Corporations, other than a document 

by which a decision of the Council has been officially published; 

 (c) a document that has been furnished to the Australian Securities and 

Investments Commission by the Commonwealth, or by this or any other 

State, and that relates solely to the functions of the Commission in relation to 

the law of the Commonwealth or the law of this or any other State; 

 (d) a document (other than a document referred to in paragraph (c)) that is held 

by the Australian Securities and Investments Commission and that relates 

solely to the exercise of the functions of the Commission under the law of the 

Commonwealth or the law of this or any other State. 

19—Private documents in public library or archival collections 

 (1) A document is an exempt document— 

 (a) if it has been created otherwise than by an agency; and 
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 (b) if it is held in a public library or archival collection subject to a condition 

imposed by the person or body (not being an agency or Minister) by whom it 

has been placed in the possession of the library— 

 (i) prohibiting its disclosure to members of the public generally or to 

certain members of the public; or 

 (ii) restricting its disclosure to certain members of the public. 

 (2) In this clause a reference to a public library or archival collection includes— 

 (a) State Records; 

 (b) a library that forms part of a university, college of advanced education or 

college of technical and further education. 

Schedule 2—Exempt agencies 

The following are exempt agencies: 

 (e) all Royal Commissions; 

 (f) the Motor Accident Commission in respect of any matter relating to a claim or action 

under Part 4 of the Motor Vehicles Act 1959; 

 (g) the Essential Services Commission in relation to— 

 (i) information gained under Part 5 of the Independent Industry Regulator Act 

1999 that would, if it were gained under Part 5 of the Essential Services 

Commission Act 2002, be capable of being classified by the Commission as 

being confidential under section 30(1) of that Act; and 

 (ii) information gained under Part 5 of the Essential Services Commission 

Act 2002 that is classified by the Commission as being confidential under 

section 30(1) of that Act; 

 (h) the Auditor-General; 

 (i) the Attorney-General, in respect of functions related to the enforcement of the 

criminal law; 

 (j) the Parole Board; 

 (k) the Solicitor-General, the Crown Solicitor and the Director of Public Prosecutions; 

 (l) the Ombudsman and the Police Complaints Authority; 

 (m) the Public Trustee, in respect of functions exercised as executor, administrator or 

trustee; 

 (n) the South Australian Government Financing Authority, the Local Government 

Financing Authority and the South Australian Superannuation Fund Investment Trust; 

 (o) a Minister of the Crown in respect of the administration of the former South 

Australian Development Fund or the Industry Investment Attraction Fund (or a fund 

substituted for the Industry Investment Attraction Fund); 

 (p) South Australia Police in relation to information compiled by— 

 (i) the former Special Branch; or 

 (ii) the former Operations Planning and Intelligence Unit; or 
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 (iii) the Operations Intelligence Section (or a body substituted for the Operations 

Intelligence Section); or 

 (iv) the Anti-Corruption Branch (or a body substituted for the Anti-Corruption 

Branch); 

 (q) the Local Government Association. 
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Legislative history 

Notes 

 • Please note—References in the legislation to other legislation or instruments or to 

titles of bodies or offices are not automatically updated as part of the program for the 

revision and publication of legislation and therefore may be obsolete. 

 • Earlier versions of this Act (historical versions) are listed at the end of the legislative 

history. 

 • For further information relating to the Act and subordinate legislation made under the 

Act see the Index of South Australian Statutes. 

Principal Act and amendments 

New entries appear in bold. 

Year No Title Assent Commencement 

1991 20 Freedom of Information Act 1991 18.4.1991 1.1.1992: s 2 

1991 49 Director of Public Prosecutions 

Act 1991 

21.11.1991 6.7.1992 (Gazette 25.6.1992 p1869) 

1997 8 State Records Act 1997 20.3.1997 31.10.1997 (Gazette 4.9.1997 p612) 
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27.3.1997 28.8.1997 (Gazette 28.8.1997 p456) 
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27.8.1998 27.8.1998 

2000 4 District Court (Administrative and 

Disciplinary Division) Amendment 

Act 2000 

20.4.2000 Sch 1 (cl 15)—1.6.2000 (Gazette 

18.5.2000 p2554) 

2001 61 Freedom of Information 
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6.12.2001 1.7.2002 (Gazette 15.1.2002 p184) 

2003 33 Coroners Act 2003 31.7.2003 Sch (cl 13)—1.7.2005 (Gazette 

23.6.2005 p1899)  
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Provisions amended 

New entries appear in bold. 
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s 3 before 

substitution by 

16/2004 

  

s 3(1) amended by 61/2001 s 3(a) 1.7.2002 

s 3(2) amended by 61/2001 s 3(a), (b) 1.7.2002 

s 3 substituted by 16/2004 s 3 1.1.2005 

s 3A inserted by 16/2004 s 3 1.1.2005 

s 4   

s 4(1)   

accredited FOI 
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inserted by 61/2001 s 4(a) 1.7.2002 

agency substituted by 61/2001 s 4(b) 1.7.2002 

 amended by 16/2004 s 4(a) 1.1.2005 

agency certificate inserted by 61/2001 s 4(c) 1.7.2002 

 deleted by 16/2004 s 4(b) 1.1.2005 

court amended by 33/2003 Sch (cl 13) 1.7.2005 

District Court substituted by 4/2000 s 9(1) (Sch 1 cl 15(a)) 1.6.2000 

exempt agency (a) deleted by 61/2001 s 4(d) 1.7.2002 

 amended by 16/2004 s 4(c), (d) 1.1.2005 

exempt document inserted by 61/2001 s 4(e) 1.7.2002 

government inserted by 61/2001 s 4(e) 1.7.2002 

Ministerial 
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inserted by 61/2001 s 4(f) 1.7.2002 

 deleted by 16/2004 s 4(e) 1.1.2005 

personal affairs amended by 16/2004 s 4(f) 1.1.2005 

principal officer amended by 61/2001 s 4(g) 1.7.2002 

responsible 

Minister 

amended by 61/2001 s 4(h) 1.7.2002 

State Government 
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inserted by 61/2001 s 4(i) 1.7.2002 

State Records substituted by 8/1997 Sch cl 2(a) 31.10.1997 

s 4(2) amended by 61/2001 s 4(j), (k) 1.7.2002 

s 5A inserted by 61/2001 s 5 1.7.2002 

s 7 amended by 8/1997 Sch cl 2(b) 31.10.1997 

s 8   

s 8(2) amended by 8/1997 Sch cl 2(c) 31.10.1997 

 amended by 61/2001 s 6 1.7.2002 

Pt 2   

s 9   

s 9(1) substituted by 61/2001 s 7(a) 1.7.2002 

s 9(1a) inserted by 61/2001 s 7(a) 1.7.2002 

s 9(3) amended by 61/2001 s 7(b), (d), (e) 1.7.2002 

 (b) deleted by 61/2001 s 7(c) 1.7.2002 
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 s 10   

s 10(1) (b) deleted by 61/2001 s 8(a) 1.7.2002 

s 10(4) deleted by 61/2001 s 8(b) 1.7.2002 

s 11 amended by 61/2001 s 9 1.7.2002 

Pt 3   

s 14   

s 14(1) substituted by 61/2001 s 10(a) 1.7.2002 

s 14(2) amended by 61/2001 s 10(b) 1.7.2002 

s 14A inserted by 61/2001 s 11 1.7.2002 

s 17   

s 17(6) amended by 61/2001 s 12 1.7.2002 

s 18   

s 18(1) amended by 61/2001 s 13(a) 1.7.2002 

s 18(2a) inserted by 61/2001 s 13(b) 1.7.2002 

s 19   

s 19(2) substituted by 61/2001 s 14 1.7.2002 

s 19(2a) inserted by 61/2001 s 14 1.7.2002 

s 20   

s 20(2) amended by 8/1997 Sch cl 2(d) 31.10.1997 

s 20(3) amended by 61/2001 s 15(a) 1.7.2002 

 deleted by 16/2004 s 5(a) 1.1.2005 

s 20(4) amended by 61/2001 s 15(b) 1.7.2002 

 amended by 16/2004 s 5(b) 1.1.2005 

s 21   

s 21(1) amended by 61/2001 s 16(a), (b) 1.7.2002 

s 21(1a) inserted by 61/2001 s 16(c) 1.7.2002 

s 21(3) amended by 61/2001 s 16(d) 1.7.2002 

s 22   

s 22(2) amended by 8/1997 Sch cl 2(e) 31.10.1997 

s 22(2a) inserted by 8/1997 Sch cl 2(f) 31.10.1997 

s 22(3) amended by 8/1997 Sch cl 2(g) 31.10.1997 

s 22(4) amended by 8/1997 Sch cl 2(h) 31.10.1997 

s 23   

s 23(2) amended by 61/2001 s 17 1.7.2002 

s 25   

s 25(1) amended by 61/2001 s 18(a) 1.7.2002 

s 25(2a) inserted by 61/2001 s 18(b) 1.7.2002 

s 29   

s 29(2) amended by 61/2001 s 19(a) 1.7.2002 

s 29(6) substituted by 61/2001 s 19(b) 1.7.2002 

Pt 4   
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s 32   

s 32(1) substituted by 61/2001 s 20(a) 1.7.2002 

s 32(2) amended by 61/2001 s 20(b) 1.7.2002 

s 34   

s 34(2) amended by 61/2001 s 21 1.7.2002 

s 38   

s 38(2) amended by 61/2001 s 22(a) 1.7.2002 

s 38(5) substituted by 61/2001 s 22(b) 1.7.2002 

Pt 5 before substitution 

by 16/2004 

  

s 39   

s 39(1a) inserted by 61/2001 s 23(a) 1.7.2002 

s 39(2) amended by 61/2001 s 23(b) 1.7.2002 

s 39(3) amended by 61/2001 s 23(c) 1.7.2002 

s 39(3a)—(3c) inserted by 61/2001 s 23(d) 1.7.2002 

s 39(4) amended by 61/2001 s 23(e) 1.7.2002 

Pt 5 Div 1A inserted by 61/2001 s 24 1.7.2002 

Pt 5 Div 2 heading amended by 61/2001 s 25 1.7.2002 

s 40   

s 40(1) amended by 4/2000 s 9(1) (Sch 1 cl 15(b)) 1.6.2000 

s 40(2) deleted by 4/2000 s 9(1) (Sch 1 cl 15(c)) 1.6.2000 

s 41   

s 41(1) amended by 61/2001 s 26 1.7.2002 

s 41(2) amended by 4/2000 s 9(1) (Sch 1 cl 15(d)) 1.6.2000 

s 42   

s 42(1) deleted by 4/2000 s 9(1) (Sch 1 cl 15(e)) 1.6.2000 

s 42(2) amended by 4/2000 s 9(1) (Sch 1 cl 15(f)) 1.6.2000 

 amended by 61/2001 s 27 1.7.2002 

s 43   

s 43(1) amended by 4/2000 s 9(1) (Sch 1 cl 15(g)) 1.6.2000 

 amended by 61/2001 s 28(a) 1.7.2002 

s 43(2) amended by 61/2001 s 28(b) 1.7.2002 

s 43(5)—(12) substituted by 61/2001 s 28(c) 1.7.2002 

s 43(13) and (14) inserted by 61/2001 s 28(c) 1.7.2002 

s 44 amended by 61/2001 s 29 1.7.2002 

Pt 5 substituted by 16/2004 s 6 1.1.2005 

s 40   

s 40(1) amended by 17/2006 s 130 4.9.2006 

Pt 6   

s 46 substituted by 61/2001 s 30 1.7.2002 

 deleted by 16/2004 s 7 1.1.2005 
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s 53   

s 53(2) amended by 61/2001 s 31(a), (b) 1.7.2002 

 amended by 16/2004 s 8(a) 1.1.2005 

s 53(2aa) inserted by 16/2004 s 8(b) 1.1.2005 

s 53(2a) inserted by 61/2001 s 31(c) 1.7.2002 

s 53(4) amended by 61/2001 s 31(d) 1.7.2002 

s 53(4a) inserted by 61/2001 s 31(e) 1.7.2002 

s 54   

s 54(1) amended by 61/2001 s 32(a) 1.7.2002 

s 54(2) amended by 61/2001 s 32(b) 1.7.2002 

 deleted by 16/2004 s 9 1.1.2005 

s 54(3) deleted by 16/2004 s 9 1.1.2005 

s 54AA inserted by 16/2004 s 10 1.1.2005 

s 54A inserted by 61/2001 s 33 1.7.2002 

Sch 1   

cl 1   

cl 1(1) (d) deleted by 16/2004 s 11(a) 1.1.2005 

cl 1(2) amended by 8/1997 Sch cl 2(i) 31.10.1997 

 amended by 42/1998 s 2(a) 27.8.1998 

 amended by 16/2004 s 11(b) 1.1.2005 

cl 1(2a) inserted by 16/2004 s 11(c) 1.1.2005 

cl 2   

cl 2(1) (d) deleted by 16/2004 s 11(d) 1.1.2005 

cl 2(2) amended by 8/1997 Sch cl 2(j) 31.10.1997 

 amended by 16/2004 s 11(e) 1.1.2005 

cl 2(3) inserted by 16/2004 s 11(f) 1.1.2005 

cl 3 substituted by 61/2001 s 34(a) 1.7.2002 

cl 4   

cl 4(1) and (2) substituted by 61/2001 s 34(b) 1.7.2002 

cl 4(3) amended by 61/2001 s 34(c) 1.7.2002 

cl 5   

cl 5(1) amended by 61/2001 s 34(d) 1.7.2002 

cl 5(2) deleted by 61/2001 s 34(e) 1.7.2002 

cl 6   

cl 6(2) amended by 16/2004 s 11(g) 1.1.2005 

cl 6(3) amended by 61/2001 s 34(f) 1.7.2002 

cl 6(3a) inserted by 61/2001 s 34(g) 1.7.2002 

cl 6(4) deleted by 16/2004 s 11(h) 1.1.2005 

cl 6A inserted by 22/1997 Sch 3 cl 1 28.8.1997 

 amended by 61/2001 s 34(h) 1.7.2002 

cl 7   
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cl 7(1) amended by 61/2001 s 34(i), (j) 1.7.2002 

cl 7(3) inserted by 16/2004 s 11(i) 1.1.2005 

cl 13   

cl 13(1) cl 13 redesignated as cl 13(1) by 16/2004 

s 11(j) 

1.1.2005 

cl 13(2)—(7) inserted by 16/2004 s 11(j) 1.1.2005 

cl 8   

cl 8(1) amended by 42/1998 s 2(b) 27.8.1998 

 amended by 61/2001 s 34(k) 1.7.2002 

cl 18 amended by 61/2001 s 34(l), (m) 1.7.2002 

cl 19   

cl 19(2) amended by 8/1997 Sch cl 2(k) 31.10.1997 

Sch 2 amended by 49/1991 Sch 2 6.7.1992 

 amended by 61/2001 s 35(b)—(d) 1.7.2002 

 (a)—(d) deleted by 61/2001 s 35(a) 1.7.2002 

 (g) deleted by 61/2001 s 35(b) 1.7.2002 

 amended by 16/2004 s 12 1.1.2005 

Transitional etc provisions associated with Act or amendments 

Freedom of Information (Public Opinion Polls) Amendment Act 1998 

3—Transitional provision 

The principal Act as in force immediately before the commencement of this Act 

applies to a document that came into existence before that commencement as if this 

Act had not been enacted. 

Freedom of Information (Miscellaneous) Amendment Act 2001 

37—Transitional provisions 

 (1) The amendments to the principal Act effected by this Act do not apply in relation to 

an application for access to an agency's documents made before the commencement of 

this Act. 

 (2) An information statement or an information summary in force under Part 5A of the 

Local Government Act 1934 immediately before the repeal of that Part by this Act will 

continue and have effect under the Freedom of Information Act 1991 as if it had been 

prepared under that Act. 

 (3) An application or proceeding commenced under Part 5A of the Local Government 

Act 1934 that has not been finally determined immediately before the repeal of that 

Part by this Act may be continued and completed as if that repeal had not been 

effected. 
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Freedom of Information (Miscellaneous) Amendment Act 2004 

13—Transitional provision 

 (1) Subject to subsection (2), an amendment to the principal Act effected by a provision 

of this Act applies in relation to an application under the principal Act, or review or 

appeal proceedings relating to an application under the principal Act, if the application 

or proceedings are determined after the commencement of that provision (whether the 

application was lodged before or after that commencement). 

 (2) Part 5 of the principal Act, as substituted by section 6 of this Act, only applies in 

relation to determinations made on applications lodged under Parts 3 and 4 of the 

principal Act after the commencement of section 6 of this Act. 

 (3) If, before the commencement of this subsection, a document ceased to be an exempt 

document under subclause (4) of clause 6 of Schedule 1 of the principal Act (as in 

force immediately before the commencement of section 11 of this Act) because the 

period of 30 years referred to in that subclause had expired, the document is, for the 

purposes of an application under the principal Act, or review or appeal proceedings 

relating to an application under the principal Act, determined after the commencement 

of section 11 of this Act, to be taken to have continued to be an exempt document 

under that clause (whether the application was lodged before or after that 

commencement). 

Historical versions 

Reprint No 1—6.7.1992  

Reprint No 2—28.8.1997  

Reprint No 3—31.10.1997  

Reprint No 4—27.8.1998  

Reprint No 5—1.6.2000  

Reprint No 6—1.7.2002  

1.1.2005  

1.7.2005  
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Sample Questions 
 

1. How does Freedom of Information legislation affect the operation of your 
agency? 

 
2. Do you consider the resources required to manage FOI applications 

appropriate? 
 
3. In general, does the Freedom of Information Act 1991 (SA) adequately achieve 

its goals? Are there any ways that the objects of promoting openness in 
government and government accountability could perhaps be better achieved? 

 
4. Does FOI give rise to better outcomes, in terms of: 

a. Treatment of individuals; 
b. Ministerial conduct; or 
c. Public policy formation? 

 
5. Ken Henry, Secretary to the Australian Treasury, is of the view that FOI 

requests are having a negative effect on the operation of government and 
administrative practices – he says that records of communications on sensitive 
policy issues with Ministers are not always kept.1 To what extent do you 
consider FOI legislation has affected governmental administrative practices, 
whether positively or negatively? 

 
6. If you were motivated to see Ken Henry’s concerns addressed, how might the 

law be amended while still preserving the benefits of FOI? 
 
7. In 2001, amendments were made to the Freedom of Information Act, relating to 

the inclusion of public interest tests which need to be satisfied to exempt certain 
documents. In 2004, further amendments were made to the Act, including the 
abolition of conclusive certificates, enhancing the external review role of the 
Ombudsman and changes to the objects section emphasising disclosure over 
non-disclosure. Do you consider the operation of FOI to have improved since 
these changes? 

 
8. Do “public interest” tests in the legislation provide a necessary flexibility, or do 

they merely create uncertainty because the public interest can be interpreted in 
so many different ways? Is there a case for legislatively defining the public 
interest? Is it difficult for Freedom of Information Officers to assess exactly what 
the public interest might be? 

 
9. In 05/06, of the 86 external reviews undertaken by Ombudsman’s Office, 35% 

of the determinations made by the agency were confirmed, but in 33% of cases 
the agency concerned was directed by the Ombudsman to make a revised 
determination. Is this a concern? 

 

                                                
1 ‘From Timber to Tax – Ken Henry, The Treasury’, 
http://epress.anu.edu.au/anzsog/dept_heads/mobile_devices/ch03.html 
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10. Are all the exemptions necessary to protect documents of a sensitive nature? 
Does the legislation adequately protect sensitive information? 

 
11. In 2000, the South Australian Parliament’s Legislative Review Committee 

proposed a Freedom of Information Bill which adopted features of the New 
Zealand model. The classes of documents automatically exempt would be 
reduced, and a limited number of conclusive reasons for withholding official 
information introduced, eg premature disclosure of policy decisions; with other 
cases of non-disclosure still being subject to a public interest test. What do you 
think of these suggestions? 
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Example of FOI Use 

 

On the 28th of September 2006, Mark Parnell asked the Minister for Police, 

representing the Premier, the following questions: 

Concerns have been raised at the national level about the amount of 
influence this secretive sect, the Exclusive Brethren, has over the 
Australian political process. For example, a clause in this year's federal 
WorkChoices legislation that makes it easier to bar union officials 
appears to have been included specifically at the behest of the Exclusive 
Brethren sect. It has now been confirmed by the Industrial Relations 
Commission that, of the more than 30 employers who claimed a 
conscientious objection exception, every single one belonged to the 
Exclusive Brethren Church. 
The closed and secretive Exclusive Brethren sect does not allow its 
members to vote, read newspapers, watch television or listen to radio yet 
it appears to have an unhealthy fascination with influencing the political 
process in secret. The sect took out print advertisements and distributed 
brochures during the 2004 federal election campaign in Australia and the 
Tasmanian election campaign this year. These are practices which the 
sect replicated in the New Zealand national election recently. Members 
will be aware from having watched last Monday's Four Corners program 
of the devastating impact this sect has on families. 
Questions have now been raised about how much influence the sect has 
in South Australia. In exploring this situation I was surprised to discover 
that a special clause was introduced into the Fair Work Act 1994, as part 
of the Industrial Law Reform (Fair Work) Bill 2005. This clause provides 
that a union official may not enter a workplace under this section if no 
more than 20 employees are employed at the workplace and the 
employer is a member of the Christian fellowship known as The Brethren. 
In the debate on that bill, the Minister for Industrial Relations revealed 
that he had met with members of the sect in 2004. 
 
My questions are: 
1. Has the Premier ever met with members of the Exclusive Brethren? 
2. Which members of his government, apart from the Minister for 
Industrial Relations, have met with members of the Exclusive Brethren, 
what were the dates of the relevant meetings and what were the issues 
discussed at each meeting? 
3. Were any commitments made to the government by the Exclusive 
Brethren in response to the inclusion of section 140(5) of the Fair Work 
Act 1994? 
4. Has the Exclusive Brethren given financial donations to the Labor 
Party in South Australia while the Rann government has been in office; 
and, if so, how much? 
5. In light of the concerning allegations against the sect, will the Premier 
publicly disassociate his government from the Exclusive Brethren? 
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The Hon Paul Holloway (Minister for Police) answered: 
 

I will refer that question to the Premier. Inasmuch as it refers to individual 
ministers, I can say I certainly have not met with the Exclusive Brethren. 
It is my understanding that that particular clause in the Fair Work Act is 
one that was carried over from previous acts and has been around for 
many years. If there is any further information I will bring that back to the 
honourable member.1 

 

As no more information was given, the Hon Mark Parnell applied under FOI to 

the relevant Government agency, Safework SA, part of Department of Premier and 

Cabinet. He sought details of contact and correspondence between members of the 

Exclusive Brethren and the agency, and members of the Exclusive Brethren and the 

Minister to see if any commitments were made. 

The FOI request revealed correspondence and communication between 

Minister Wright and members of the Exclusive Brethren, which contradicted Minster 

Wright's public statements on the matter. The FOI documents also revealed the 

submissions made by the Exclusive Brethren for the review of the Fair Work Act 1994, 

and internal communication within the agency of their assessment of the Exclusive 

Brethren's submissions.2 

 

 The Hon Mark Parnell followed this up with a question on 16 October 2007, to 

the Minister for Police, representing the Minister for Industrial Relations: 

 
Last year, I asked a question in this place about the interaction between 
the Rann Government and the closed and secretive Exclusive Brethren 
sect. I was keen to find out which Ministers had met with members of the 
Exclusive Brethren and what issues were discussed. In particular, I was 
keen to find out more about the special clause that was introduced into 
the Fair Work Act 1994 by Minister Wright as part of the Industrial Law 
Reform (Fair Work) Bill 2005. 

                                                
1 South Australia, Hansard, Legislative Council, 28 September 2006, 783. 
2 Craig Wilkins, on behalf of the Hon Mark Parnell MLC (Phone Interview, 23 October 2007). 
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This clause provides that a union official may not enter a workplace if 
more than 20 employees are employed at the workplace and the 
employer is a member of the Christian fellowship known as The Brethren. 
In his reply to me, Minister Holloway said: 
 
"I will refer that question to the Premier. In as much as it refers to 
individual Ministers, I can say I certainly have not met with the Exclusive 
Brethren. It is my understanding that that particular clause in the Fair 
Work Act is one that was carried over from previous acts and has been 
around for many years. If there is any further information I will bring that 
back to the honourable member." 
 
No further information has been provided by the Minister, so I used the 
Freedom of Information laws to find out more. The first thing that I 
discovered was confirmation that this special clause relating to union 
rights of entry was, indeed, new and had not, in fact, been around for 
many years, as the Minister suggested. Secondly, I discovered a very 
intriguing series of correspondence and communication that pointed to a 
very surprising, strong and sustained influence on South Australian law 
by the Exclusive Brethren sect. For instance, one email reported the 
following phone conversation from a Brethren lobbyist. The email states: 
 
"They represent a Universal Christian Fellowship called the Brethren. 
They're responsible for inserting the original conscience clause in 
legislation (section 144) in 1972, and have made constant 
representations on industrial relations, since influencing legislation, along 
the way..." 
 
Over the years they have had meetings with Ministers for Industrial 
Relations as the Ministers have changed. In Saturday's Advertiser Nick 
Henderson and Michael Owen followed this up with Minister Wright and 
their report says: 
 
"Minister Wright said his staff had met with senior members of the group, 
but insisted he had never had any contact with them." 
 
This directly contradicts a claim from the Freedom of Information 
documents, this time in an email from a public servant, documenting a 
phone call she had received, which stated: 
 
"I have just taken a call from Kevin Seeley re setting up a meeting with 
the Minister regarding an industrial relations matter. Kevin said he spoke 
to the Minister before the election and was asked to get back in touch 
with him once the election had finished. Both him and Warwick are willing 
to meet with the Minister wherever is most convenient and Kevin said 
perhaps the Minister would like to call him first to refresh his memory of 
their last conversation." 
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If members had watched last night's 4 Corners expose on the Brethren 
they would have heard the name Warwick Joyce mentioned. According 
to today's Australian newspaper, Warwick Joyce is described as "an 
Exclusive Brethren sect leader who booked 10 full-page advertisements 
in Adelaide suburban newspapers at a cost of $10,000 during the last 
campaign". This same Warwick Joyce received the following letter from 
Minister Wright in March 2005, which stated: 
 
"Dear Mr Joyce, As you would be aware, the government's industrial law 
reform Fair Work Bill was passed by the state parliament on Wednesday 
9 March 2005. I know how much you supported the parliamentary debate 
by your regular attendance during the course of it. I am pleased to be 
able to advise that the clause you specifically sought inclusion of has 
now become law and I wish to take this opportunity to thank you for your 
support." 
 
I remind members that federal opposition leader Kevin Rudd stated, in 
regard to the Exclusive Brethren: "I believe this is an extremist cult and 
sect. I also believe that it breaks up families." He said that on ABC Radio 
on 22 August. 
 
Premier Rann has described the Exclusive Brethren as "seriously weird 
gear" and stated, "I mean, they are like a cult." He said that on Mix Radio 
on 22 August and in fact repeated it again today on Radio FIVEaa when 
he was asked whether he had ever met Exclusive Brethren members and 
he described them again as "weird, weird, weird gear". 
 
My questions of the Minister are: 
1. Why did the Rann Labor Government introduce specific anti-union 
clauses in state legislation against its own long-held support for union 
access to workplaces? 
2. Is the Government still supportive of its decision in 2004 to introduce a 
special and unique exemption to South Australian industrial relations law 
to a group it now describes as an extremist 'weird gear' cult? 
3. Did Minister Wright mislead the public when he insisted to The 
Advertiser that he had never had any contact with the Exclusive 
Brethren, when departmental documents clearly indicate otherwise? 4. 
Will Minister Wright now come clean with exactly what contact he has 
had with Exclusive Brethren members?” 

 
 

The Hon Paul Holloway (Minister for Police) answered:  
 

If the Minister for Industrial Relations is approached by a group in relation 
to the legislation under his jurisdiction with a case, I will not criticise him 
for meeting with those individuals. I meet with all sorts of people with all 
sorts of different views who do not agree with me about matters of 
legislation coming before me. We have a responsibility to govern for all 
South Australians, whether or not their views are weird. 
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The Fair Work Bill came before the parliament and it refers to this group 
being an exemption. That clause was passed by all members of 
parliament, so I do not think anyone could say that there was anything 
covert in relation to legislation being brought before this parliament. The 
honourable member asked why the Labor Party should be supporting an 
anti-union measure. It has been my understanding, just as with the 
Electoral Act and in other matters, that people have deep religious views 
and, whilst we may not agree with their views, we respect those customs 
within our laws. Whether they are seriously weird or not is not really the 
issue. The bottom line is whether or not that clause should have been 
passed and should that group with those views have been exempted. 
This parliament to my recollection unanimously said that it should have.3 

 

                                                
3 Mark Parnell, ‘Question Without Notice: Exclusive Brethren’ (October 2007), Mark Parnell MLC Website, 
<www.markparnell.org.au/speech.php?speech=254> at 30 October 2007. 
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Official Information Act 1982 (NZ) 
 
 
Section 4 – Purposes     
 
The purposes of this Act are, consistently with the principle of the Executive 
Government's responsibility to Parliament,—  

 
(a) To increase progressively the availability of official information to the people 

of New Zealand in order—  
 

(i) To enable their more effective participation in the making and 
administration of laws and policies; and 

 
(ii) To promote the accountability of Ministers of the Crown and officials,— 

 
and thereby to enhance respect for the law and to promote the good 
government of New Zealand: 

 
(b) To provide for proper access by each person to official information relating 

to that person: 
  
(c) To protect official information to the extent consistent with the public interest 

and the preservation of personal privacy. 
 

 
Section 5 – Principle of availability  
 
The question whether any official information is to be made available, where that 
question arises under this Act, shall be determined, except where this Act otherwise 
expressly requires, in accordance with the purposes of this Act and the principle that 
the information shall be made available unless there is good reason for withholding it. 
 
 
Section 6 – Conclusive reasons for withholding official information   
   
Good reason for withholding official information exists, for the purpose of section 5 of 
this Act, if the making available of that information would be likely— 

 
(a) To prejudice the security or defence of New Zealand or the international 

relations of the Government of New Zealand; or 
 
(b) To prejudice the entrusting of information to the Government of New 

Zealand on a basis of confidence by— 
 

(i) The government of any other country or any agency of such a 
government; or 

  
(ii) Any international organisation; or 
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(c) To prejudice the maintenance of the law, including the prevention, 

investigation, and detection of offences, and the right to a fair trial; or 
 
(d) To endanger the safety of any person; or 
 
(e) To damage seriously the economy of New Zealand by disclosing 

prematurely decisions to change or continue Government economic or 
financial policies relating to— 

 
(i) Exchange rates or the control of overseas exchange transactions: 
 
(ii) The regulation of banking or credit: 
 
(iii) Taxation: 
  
(iv) The stability, control, and adjustment of prices of goods and services, 

rents, and other costs, and rates of wages, salaries, and other 
incomes: 

 
(v) The borrowing of money by the Government of New Zealand: 
 
(vi) The entering into of overseas trade agreements. 

 
 
Section 9 – Other reasons for withholding official information     
 
(1) Where this section applies, good reason for withholding official information exists, 

for the purpose of section 5 of this Act, unless, in the circumstances of the 
particular case, the withholding of that information is outweighed by other 
considerations which render it desirable, in the public interest, to make that 
information available. 

  
(2) Subject to sections 6, 7, … 10, and 18 of this Act, this section applies if, and only 

if, the withholding of the information is necessary to—  
 
(a) Protect the privacy of natural persons, including that of deceased natural 

persons; or 
 
(b) Protect information where the making available of the information— 

 
(i) Would disclose a trade secret; or 
 
(ii) Would be likely unreasonably to prejudice the commercial position of the 

person who supplied or who is the subject of the information; or 
 
(ba) Protect information which is subject to an obligation of confidence or which 

any person has been or could be compelled to provide under the authority 
of any enactment, where the making available of the information— 
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(i) Would be likely to prejudice the supply of similar information, or 
information from the same source, and it is in the public interest that 
such information should continue to be supplied; or 

 
(ii) Would be likely otherwise to damage the public interest; or 

 
(c) Avoid prejudice to measures protecting the health or safety of members of the 

public; or 
 
(d) Avoid prejudice to the substantial economic interests of New Zealand; or 
  
(e) Avoid prejudice to measures that prevent or mitigate material loss to members 

of the public; or 
 
(f) Maintain the constitutional conventions for the time being which protect— 

 
(i) The confidentiality of communications by or with the Sovereign or her 

representative; 
  
(ii) Collective and individual ministerial responsibility; 
 
(iii) The political neutrality of officials; 
 
(iv) The confidentiality of advice tendered by Ministers of the Crown and 

officials; or 
 
(g) Maintain the effective conduct of public affairs through— 
 

(i) The free and frank expression of opinions by or between or to Ministers of 
the Crown [or members of an organisation] or officers and employees of 
any Department or organisation in the course of their duty; or 

  
(ii) The protection of such Ministers[, members of organisations], officers, and 

employees from improper pressure or harassment; or 
 
(h) Maintain legal professional privilege; or 
 
(i) Enable a Minister of the Crown or any Department or organisation holding 

the information to carry out, without prejudice or disadvantage, commercial 
activities; or 

 
(j) Enable a Minister of the Crown or any Department or organisation holding 

the information to carry on, without prejudice or disadvantage, negotiations 
(including commercial and industrial negotiations); or 

  
(k) Prevent the disclosure or use of official information for improper gain or 

improper advantage. 
  
 


