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INTRODUCTION 

 

Freedom of Information was introduced into the Commonwealth of Australia and New 

Zealand, during the 1970s and 1980s, as a result of an increasing demand for the 

democratic ideals and public rights of greater government accountability, transparency 

and openness and increased public participation in policy making. There were perceived 

deficiencies with the existing Westminster models of government in both countries, and it 

was anticipated that the establishment of a freedom of information system would address 

those problems. 

 

In Australia there has, for some time, been extensive criticism of both the content and 

administration of the freedom of information system. This has precipitated its extensive 

review at both state and federal level. Juxtaposed with this is the current position in New 

Zealand, where, although there have been some criticisms, there appears to be general 

contentment with the approach to, and interpretation of, freedom of information, 

particularly from the applicant’s perspective. As both systems were introduced at similar 

times, into similar cultures, and into Westminster legal systems, such systems in Australia 

and New Zealand provide a good basis for a comparative analysis on both an empirical 

and theoretical level. This thesis is confined to federal legislation. 

 

The original purpose of the Commonwealth Freedom of Information Act 1982 (FOI Act) 

was described as being to facilitate the comprehensive public scrutiny of an open and 

accountable government by extending the right of the Australian community to access 

official government information,1 to increase the level of public participation in the 

processes of policy making and government,2 and to provide access to personal 

information.3 Similarly, the New Zealand Official Information Act 1982 (OI Act) was 

enacted in response to an open government movement to increase government 

                                                        
1 Senator Durack, ‘Second Reading Speech of the Freedom of Information Bill 1978’, CPD (Senate), Canberra, 
Australia,  2 April 1981 at 1059 and section 3(1) of the Freedom of Information Act 1982 (FOI Act). 
2 Senate Standing Committee on Constitutional and Legal Affairs, Freedom of Information Bill 1978, (1979) 21-22.  
3 Ibid. 
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accountability and transparency. The theoretical background of freedom of information in 

both Australia and New Zealand is covered in more detail in Chapter Two. 

 

This thesis presents the argument, and ultimately demonstrates, that when a comparative 

analysis of the Commonwealth and New Zealand freedom of information systems is 

undertaken, particularly in relation to the respective approaches to and review of the 

internal working documents of government departments,4 the OI Act has achieved a 

greater level of government accountability than the FOI Act on a number of key 

performance indicators.  

 

These different success rates do not indicate that the Commonwealth took the incorrect 

approach towards government accountability and that the New Zealand system is the 

epitome of transparency and openness. However it will be shown that the difference 

between the original and inherent design principles has contributed to the diverse 

outcomes. These differences in design are a product of the various historical, cultural and 

political influences that existed at the time that the legislative schemes were 

implemented.  

 

In addition to the use of sources such as academic commentary, reports and cases, a 

number of experts and stakeholders in the freedom of information field were consulted to 

contribute their knowledge and opinions to this thesis. The thesis is divided into a 

theoretical background analysis, and a series of comparative analyses using internal 

working documents as the critical component.  

 

The construction and text of the FOI Act and the OI Act are initially compared noting the 

principal difference between the classification systems used for the release of material. 

The OI Act refers to ‘information’ and the FOI Act uses the classification of ‘documents’. 

The second comparison is in relation to the practical role played by the relevant review 

mechanisms. The power of both the Commonwealth Ombudsman and the Administrative 
                                                        
4 In essence, the internal working documents exemption protects the deliberative processes, or the internal workings, of 
government agencies. It is designed to protect the ‘integrity and viability of the decision-making process’ within 
government agencies: Re Murtagh and Commissioner of Taxation (1984) 6 ALD 112, 123. 

364 words 
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Appeals Tribunal (AAT), the review bodies under the FOI Act, is compared to that of the 

New Zealand Ombudsmen.5 Finally, there is a comparison of the impact of public interest 

in relation to the exemption relating to government internal working documents. The 

relevant provisions in each Act, namely subsection 36(1) of the FOI Act and section 9 of 

the OI Act, cover the deliberative processes undertaken in decision-making in each 

government. These exemptions have been chosen because of their particularly 

contentious nature and because their comparison serves as an important litmus measure 

of the performance outcomes of each Act. 

 

While freedom of information is a popular topic among academics, journalists and 

administrative lawyers, there has been little comparative study of the Commonwealth and 

New Zealand systems, particularly in relation to the review of decisions relating to 

internal working documents. The commentary that does exist is somewhat theoretical and 

it is intended that this thesis be a practical guide. It is also intended that this thesis will 

will provide scope for further comparative studies for Australian and New Zealand 

academics and a platform for potential freedom of information reform in Australia.  

 

Ultimately it recommends: 

• a change in the classification of ‘documents’ used in the FOI Act to the 

classification of ‘information’ used in the OI Act,  

• the introduction of an independent person as a Freedom of Information 

Commissioner to monitor and promote the FOI Act with the ultimate aim of 

improving the administration of the FOI Act, undertake internal review and 

replace the role of the Commonwealth Ombudsman in relation to freedom of 

information,  

• a change in the review role of the AAT, 

• an amendment to the concept of public interest in the FOI Act and the 

abolition of conclusive certificates.  

 

                                                        
5 The relevant legislation is the Ombudsmen Act 1975 which refers to the Ombudsmen in this collective way. 
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It is envisaged that these changes will work together to raise the profile of freedom of 

information throughout Australia. 
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CHAPTER ONE 

 

Theoretical Background  

 

Different Origins 

 

In 1982, freedom of information legislation was almost simultaneously introduced in 

New Zealand and the Commonwealth, through the OI Act and the FOI Act,6 as part of a 

movement towards open and accountable government, with both Acts sharing the same 

general objectives. However, the OI Act contained some extremely flexible provisions 

that, on their face, appeared to facilitate the withholding of information rather than 

disclosure.7 It was met with concern by those who would implement it, cartoonists 

referred to it as a useless compromise with the Official Secrets Act 19518 and the Prime 

Minister Robert Muldoon described it as a 'nine day wonder’.9 Conversely, the FOI Act 

purported to facilitate the comprehensive public scrutiny of an open and accountable 

government with strict exemption provisions. Bob Hawke, who became Prime Minister 

three months after the FOI Act was enacted, stated:  

  

 Information about government operations is not, after all, some kind of 'favour' to 

 be bestowed by a benevolent government or to be extorted from a reluctant 

 bureaucracy. It is, quite simply, a public right.10 

 

Yet, the application of both enactments has taken deviating paths with the OI Act 

ultimately achieving far greater success in securing openness of government than the FOI 

Act. Whether it is the different historical, political, institutional and cultural influences or 

                                                        
6  The date of assent for the OI Act was 17 December 1982 and for the FOI Act was 1 December 1982. 
7 R. Snell, ‘Freedom of Information Practices’, Freedom of Information Independent Review Panel, Enhancing Open 
and Accountable Government, discussion paper, (2008) 41.  
8 New Zealand Public Service Association, Open Government? A users guide to the Official Information Act (PSA 
Research Discussion Paper, 18 April 1983) 2. 
9 J Belgrave, ‘The Official Information Act and the Policy Process’ in Legal Research Foundation, The Official 
Information Act Seminar Papers: General Overview of Official Information and the Official Information Act (1997) at 
24. 
10 R.J.L.Hawke, (Speech delivered at the Inaugural Presentation of Award for the Best Departmental Annual Report, 
Australian Institute of Public Administration, Canberra, 23 May 1983). 
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inherent design variations that have affected the divergent operation of the individual 

legislation will be examined in greater detail below. 

 

The origins and inspiration for both Acts help to explain their differences. The FOI Act 

was influenced largely by the United States model11 and was intended to be final and 

definitive. In contrast, the New Zealand Danks Committee, the body established to frame 

the OI Act, determined that the OI Act, in order to be successful, should be much more 

evolutionary in nature. The perceived purpose of the OI Act was to ‘increase 

progressively the availability of official information’12 to citizens both reactively to 

requests, and progressively to pre-empt requests.13  

 

The FOI Act aimed to increase the level of public participation in the processes of policy-

making and government14 by providing ‘an enforceable right to obtain access’15 to some 

information that was previously only available at the discretion of the government. The 

OI Act had similar aims, as initial proposals advocated the release of information to the 

public that was originally protected by the Official Secrets Act 1951,16 where the 

presumption had been that information should only be disclosed for good reason.17  

 

Australia 

 

The move towards an open and accountable government in the Commonwealth saw the 

establishment of the AAT in 1976 to provide independent merits review of government 

administrative decisions, the Commonwealth Ombudsman in 1977 to address individual 

complaints made about government agencies, and the enactment of the Administrative 

Decisions (Judicial Review) Act (ADJR Act) in 1977, which simplified judicial review 

mechanisms and also established an obligation to provide reasons for decisions thereby 

increasing government transparency. These changes were closely followed by the 
                                                        
11 E.G.Whitlam ‘It's Time’ (Speech delivered in Sydney, 13 November 1972). 
12 Subsection 4(c) OI Act 
13 Rick Snell, ‘Freedom of Information Practices’ above n 7, 43.  
14 Senate Standing Committee, above n 2.  
15 FOI Act, paragraph 11(1)(b). 
16 Nicola White, Free and Frank: Making the New Zealand Official Information Act 1982 Work Better (2007) 22. 
17 Official Secrets Act 1951, s 6. 
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enactment of the FOI Act. It responded to an increasingly powerful external reform lobby 

challenging a generally ‘non-receptive bureaucracy’.18 One feature of the drafting of the 

FOI Act was that it established almost blanket exemption provisions, and enabled a 

Minister in certain circumstances to issue a conclusive certificate, which creates a 

categorical exemption in the document that is the subject of the certificate, for the period 

during which the certificate remains in force.  

 

These four mechanisms, established as part of this movement, were intended to work 

together to increase government accountability and transparency in opening up the 

decisions of government agencies to review.19  

 

At the time of the drafting of the FOI Act, the government felt that it would be inundated 

with requests for documents.20 It met this concern by requiring the internal review of a 

refusal to release documents.21 In addition to internal review, the Commonwealth also 

saw the need for independent review, and decided to vest that particular power and 

control with the AAT and the Commonwealth Ombudsman. The Commonwealth 

Ombudsman had only existed for five years prior to the enactment of the FOI Act. This 

had provided little time for the office to establish a recognised history or public 

credibility, so it was not seriously considered as the sole means of review. The review 

bodies were to be utilised after the internal review procedures within each government 

agency had been conducted. 

 

There has now been an Australian Law Reform Commission (ALRC) proposal 

advocating the establishment of a FOI Commissioner working in consultation with the 

AAT and the Ombudsman.22 The role of the Commissioner is to more independently and 

successfully monitor government agencies’ compliance with the FOI Act, and to be a 

                                                        
18 R. Snell, ‘The Kiwi Paradox – A comparison of Freedom of Information in Australia and New Zealand’, (2000) 28 
Federal Law Review 578. 
19 Queensland Freedom of Information Independent Review Panel, Enhancing Open and Accountable Government, 
(2008) 158. 
20 Interview with John McMillan, Commonwealth Ombudsman, (Canberra, 6 March 2008).  
21 Internal review enables an applicant to request that the relevant agency review the decision to refuse release. 
22 Australian Law Reform Commission (ALRC), Open Government: a Review of the Federal Freedom of Information 
Act 1982, Report No 77 [6.4]. 
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strong advocate for freedom of information in Australia.23 This recommendation has not 

been implemented, although the current government’s election platform involved the FOI 

Commissioner replacing the AAT.24 The concept of a FOI Commissioner is explored in 

greater detail in Chapters Three and Five. 

 

New Zealand 

 

In New Zealand, the undertaking towards open and accountable government was more 

restrained and gradual and resulted in a more publicly sensitive and politically conscious 

Act. In 1978, in response to growing public support for freedom of information, the 

government established the Danks Committee, a committee of senior government 

officials and academics headed by Sir Alan Danks, to review the Official Secrets Act 

1951. In 1981, the Committee produced a report entitled Towards Open Government 

based on the need for better public access to government information. The Committee 

then drafted a Bill that became the OI Act. The model that was developed satisfied both 

the bureaucrats and the politicians, favouring disclosure as opposed to withholding 

information.25 

 

In order to ensure that the intended greater openness in the OI Act would come to fruition 

in New Zealand’s freedom of information system, there were controls established in 

relation to timing, cost and form of response – all of which could be reviewed by the 

independent review body established in the New Zealand Ombudsmen Act.26 New 

Zealand decided to vest the entire review process in their Ombudsmen without requiring 

internal review.27 This appears to be because their Ombudsmen had successfully been in 

operation and publicly respected for two decades before the implementation of the OI 

Act.28 The office was therefore accustomed to the role of investigating complaints 

                                                        
23 Rick Snell, ‘The Kiwi Paradox’, above n 18, 606.  
24 Kevin Rudd, ‘Government Information: Restoring Trust and Integrity’, Election 2007 Policy Document, 
http://www.alp.org.au/download/now/071026_government_information_policy.pdf at 25 May 2008. 
25 Nicola White, above n 16, 21. 
26 Ibid. 
27 Rick Snell, ‘The Kiwi Paradox’, above n 18, 604. 
28 The first New Zealand Ombudsman was appointed in 1962.  
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involving government decisions and this experience could effectively be translated to the 

OI Act. 

 

As previously noted, the OI Act and FOI Act were enacted in the same year, were based 

around similar goals and related to similar political and cultural climates. However, the 

relevant decisions made in the initial development phases of the legislation by the 

respective governments concerning their fundamental design, have led to the difference 

in performance outcomes between the two Acts in their current practical application. 

 



Trans-Tasman Freedom of Information 
 

 

   
 Page 13  

CHAPTER TWO 

 

Comparison of Construction and Text 

 

Construction and Design 

 

The architecture of the two Acts is different, particularly in relation to their default 

settings. The FOI Act was designed with a default in favour of confidentiality unless 

there is adequate basis for disclosure.29 Particularly relevant is the often criticised 

exemption provisions and ministerial ability to issue conclusive certificates. In New 

Zealand ‘the framers of the Official Information Act deliberately eschewed the loophole 

blocking defensiveness which characterizes the … Australian legislation’30 with the 

default settings in the OI Act being directed towards openness unless there is good reason 

to retain secrecy. 

 

This difference in construction and design considerably affects the manner in which 

government internal working documents are protected.  The FOI Act contains a specific 

provision concerning the potential exemption of internal working documents, however, 

the OI Act does not.31 While the OI Act encourages the release of documents, it also 

contains provisions which safeguard particular types of official information.32  

 

As previously outlined, the FOI Act internal working documents exemption provision is 

the most contentious of the exemption provisions and is therefore the criterion of 

comparison in this analysis and is discussed in greater detail below. 

 

                                                        
29 Rick Snell, ‘Freedom of Information Practices’, above n 8, 41. 
30 I. Eagles, G. Liddell and M. Taggart, Freedom of Information in New Zealand (1992) 109. 
31 G Liddell, ‘The Official Information Act 1982 and the Legislature: A Proposal’, The Official Information Act 
Seminar Papers: General Overview of Official Information and the Official Information Act (1997)  24. 
32 OI Act, s 4, 6, 7, and 9. 
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Documents v Information 

 

A further significant difference is the use of the classification of ‘documents’ in the FOI 

Act as opposed to the classification of ‘information’ in the OI Act as the basis on which 

requests can be made and government information released. 'Document' has a broad 

definition and includes any record of information and any article on which information 

has been stored or recorded, either mechanically or electronically,33 but does not include 

data or extend beyond the written word. The original drafters of the FOI Act considered 

using the classification of ‘information’ as opposed to ‘documents’. However it did not 

seem practicable at the time, because it was not clear how government agencies would 

deal with what was perceived to be a potentially imprecise obligation.34  

 

A further problem with the classification ‘documents’ is that, irrespective of the 

requirement placed on agencies under section 8 of the FOI Act35 about documents in their 

possession, it is very difficult for an applicant to know precisely what documents are 

available within an agency and how to frame a request accurately. 

 
Additionally, in 1982, letters and memoranda were the primary means of government 

communication, with computer technology in the early stages of advancement. Email was 

virtually non-existent, with the internet only becoming fully operational in 1983. As 

technology has advanced, information and communication methods have concomitantly 

changed, resulting in the production of millions of documents in government agencies 

each year. An example of this is email, which by its very nature creates a trail. This has 

resulted in an unanticipated increase in the size of responses to requests.36 Should a 

request be made for a document involving an email, each email, along with its respective 

trail and its drafts, will be provided, increasing the volume of potentially relevant 

material. Consequently, an agency may provide the applicant with a multiplicity of 

unnecessary documents and subject them to ‘frustration, delay and the haphazard 

                                                        
33 FOI Act, s 4(1). 
34 John McMillan, above n 20. 
35 Whereby a government agency has to provide, amongst other things, a statement of the categories of documents that 
are maintained in the possession of that agency. 
36 Freedom of Information Review Panel, above n 19, 14. 
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provision of information’37 making the system ‘time-consuming, costly and open to 

abuse’.38 In the year 2006-2007, 29% of freedom of information complaints handled by 

the Commonwealth Ombudsman related to delay.39 

 

Conversely, the OI Act is based around granting access to ‘information’. ‘Official 

information’ is not defined thus allowing for a very broad interpretation. In choosing such 

a classification, the Danks Committee said ‘information includes not merely recorded 

data but knowledge of a fact or state of affairs by officers of the agency in their official 

capacity’.40 Under the OI Act, it is not the type of document requested that determines 

whether it may be disclosed, but rather the substance of it or the process by which it 

arose.41 It does not require the particular identification of any document. 

  

The significance of this classification can be seen in the New Zealand High Court case 

Commissioner of Police v Ombudsman42, where Jeffries J stated: 

 

Perhaps the most outstanding feature of the definition is that the word 

'information' is used which dramatically broadens the scope of the whole Act. The 

stuff of what is held by Departments, Ministers, or organisations is not confined 

to the written word but embraces any knowledge, however gained or held, by the 

named bodies in their official capacities. The omission, undoubtedly deliberate, 

not [sic] to define the word 'information' serves to emphasise the intention of the 

Legislature to place few limits on relevant knowledge.43 

 

The breadth of the definition has caused the New Zealand Ombudsmen to require the 

people ‘involved in the decision-making process to provide a written account of what was 

                                                        
37 R Snell, Submission No 31, ALRC/ARC Report, above n 21, [2.8]. 
38 Editorial, ‘FOI Act may as well be scrapped’, The Canberra Times (Canberra), 4 August 2005, 14. 
39 Commonwealth Ombudsman Annual Report 2006-2007, 232.  
40 Committee on Official Information (Danks Committee), Towards Open Government (1980) 23. 
41 Sir Kenneth Keith, ‘The Official Information Act 1982’ in Robert Gregory (ed) The Official Information Act: A 
Beginning (1984) 36. 
42 [1985] 1 NZLR 578 at 586. 
43 Ibid. 
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said or the reasons expressed orally for reaching that decision.44 This capacity to obtain 

information from the ‘corporate memory’, places a greater onus on agencies to keep 

records of what has been done. Furthermore, New Zealand agencies recognise that the 

Ombudsmen will question the absence of documentation and potentially require a post 

facto attempt at reconstruction.45 This can be contrasted with the Commonwealth position 

where agencies can avoid the production of documents by not reducing some 

communications to writing.46 Indeed, a growing critique of FOI in the Commonwealth, is 

that it causes agencies not to record necessary information. Although the ALRC rejected 

the adoption of the approach to access ‘information’, on the basis that ‘such an obligation 

could impose a significant resource burden on the agency’,47 that has not proved to be the 

case in New Zealand.  

 

Although there are complaints of delay in the operation of the OI Act in some New 

Zealand government departments, the Ombudsmen have dealt with them by concentrating 

on the ‘substantive information sought’48 rather than focusing on particular documents as 

is required under the FOI Act. As noted previously, the requirement to request documents 

can increase the difficulty for an applicant in framing a request when they are more 

focused on the information that a government agency might hold rather than particular 

documents. The ability to focus on the general nature of the information sought, has 

reduced in New Zealand, the constant criticisms directed at the FOI Act relating to 

prohibitive costs and excessive delays.  

 

Furthermore, a study by Madeline Campbell, completed in 1996, concluded that, at the 

Commonwealth level, access to information on the ‘deliberative processes, on policy-

making or even policies already made’ was virtually non-existent.49 These results were 

contrasted with the New Zealand position, where on 18 May 1992, the Secretary to the 

                                                        
44 I. Eagles, G. Liddell and M. Taggart, above n 30, 21. 
45 Interview with Keith Robinson, New Zealand Ombudsmen’s Office, (Email interview, 27 March 2008). 
46 Snell, ‘The Kiwi Paradox’, above n 18, 586. 
47 ALRC, above n 22, [7.3]. 
48 David McGee, ‘Impressions from a Newcomer [as a New Zealand Ombudsman]’ (Speech delivered at the 
Information Law Conference, Wellington, New Zealand, May 2008). 
49 M. Campbell, ‘Public Interest, FOI and the Democratic Principle: A Litmus Test’ (Paper presented at Australian 
National Conference on Freedom of Information, Gold Coast, March 1996). 
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New Zealand Treasury recorded the general conclusions of a Cabinet meeting on 12 May 

1992 and released the information.50 The FOI Act could not be used to create such an 

aide-mémoire nor enable its release if it had been produced.  

 

Exemption Provisions 

 
The New Zealand and Commonwealth arrangements for exemptions are easily 

contrasted.51 Australian exemption provisions ‘are worded in categorical, or exemptive 

terms’ whereas New Zealand’s exemptions are ‘consequential ones’52 which provides a 

totally different focus for the two regimes. An outcome of the Australian approach is the 

creation of a complex set of exemption provisions which fail accessibility and 

intelligibility tests.53 In contrast, in New Zealand ‘the framers of the Official Information 

Act deliberately eschewed the loophole blocking defensiveness which characterizes…the 

Australian legislation’.54 

 

Australia 

 

The FOI Act contains twenty exemption provisions that preclude access to documents. In 

addition, the Act allows Ministers to evade external merits review by issuing conclusive 

certificates under five of the exemption provisions.55 It has been described as a structure 

that is designed to achieve a balance between open government and public access to 

government documents, with the need to protect government information that may create 

an adverse effect if released.56 The main function of exemption provisions is to recognise 

the need for protection against the duty of disclosure. However such exemption 

provisions promoted the secrecy that existed before the FOI Act was enacted. It has also 

been said that the structure, 
                                                        
50 Snell, ‘The Kiwi Paradox’, above n 18, 600. 
51 R Buchanan, “Cabinet, policy documents and freedom of information: the New Zealand experience” (1991) 31 FOI 
Review 2. 
52 Ibid. 
53 T Moe and J Lye, “Prospects for review of FOI: Can the Commonwealth Regain the Initiative?” in S Argument (ed) 
Administrative Law: Are The States Overtaking the Commonwealth? (1996) 147. 
54 Ibid. 
55 Sections 33, 33A, 34, 35, and 36.  
56 Moira Paterson, Freedom of Information and Privacy in Australia: Government and Information Access in the 
Modern State, (2005) 42. 
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provides a legalistic minefield for applicants where the struggle is rarely over the 

value or public interest in the release of documents, but descends into an intense 

Talmudic debate over twists in meaning.57 

 

New Zealand 

 

The Danks Committee made a conscious effort to design an Act that avoided the 

‘legalistic minefield’ of the exemption scheme set up by the FOI Act framing legislation 

apposite to,  

 

[NZ’s] political and administrative culture, ensuring that the focus is on the front 

end user and making the major objective the making, on a progressive and 

proactive basis, of the timely provision of quality and relevant information to its 

people.58 

 

The OI Act looks at the consequences that release of particular information will have and 

aims to guide the government to ‘increase progressively the availability of official 

information’.59 New Zealand officials can withhold information if it can be shown that 

release would be likely to cause certain harm as provided for in the Act, such as to 

national security and defence, public safety and economic protection.60 The New Zealand 

Court of Appeal has held that this requires ‘a serious or real and substantial risk to a 

protected interest, a risk that might well eventuate.’61  

 

                                                        
57 Snell, ‘The Kiwi Paradox’, above n 18, 591. 
58 Snell, ‘Freedom of Information Practices’, above n 8, 303-304. 
59 OI Act, s 4. 
60 OI Act, s 6 and 7. 
61 Commissioner of Police v Ombudsman [1988] 1 NZLR 385, 391. 
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Australia – Internal Working Documents 

 
Subsection 36(1) of the FOI Act provides for the internal working documents exemption 

which is the specific subject of this thesis. It states that a document is exempt if access to 

it would disclose a matter occurring as part of the ‘deliberative processes’ involved in the 

functions of an agency, a Minister or government62 and disclosure would be contrary to 

the public interest.63 The subsection also allows the Minister responsible for a 

government agency, to issue a conclusive certificate. Generally, section 36 can be 

viewed:  

 

as an attempt by the legislature to protect the integrity and viability of the 

decision making process. If the release of documents would impair this process to 

a significant or substantial degree and there is no countervailing benefit to the 

public which outweighs that impairment then it would be contrary to the public 

interest to grant access.64 

 

Subsection 36(3) enables a Minister to issue a certificate which establishes conclusively 

that the documents, if disclosed, would have an impact that ‘would be contrary to the 

public interest’.65 This is discussed in greater depth in Chapters Three and Four. 

 

New Zealand – Internal Working Documents 

 

The OI Act does not allow the release of all government information upon request, as 

evidenced by the third purpose of the Act, ‘to protect official information to the extent 

consistent with the public interest and the preservation of personal privacy.’66 In line 

with this aim the OI Act, like the FOI Act, contains an exemption designed to protect the 

integrity of government decision-making processes. The exemption protects ‘thinking 

                                                        
62 FOI Act, s 36(1)(a). 
63 FOI Act, s 36(1)(b).  
64 Murtagh v Federal Commissioner of Taxation (1984) 54 ALR 313, 325. 
65 FOI Act, s 36(1)(b). 
66 OI Act, s 4(c). 
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processes’, particularly advice and deliberation, where disclosure would constitute likely 

harm to the public.67 

 

Section 9 of the OI Act, the comparable provision to subsection 36(1) of the FOI Act, 

provides for other harm against which disclosure of information must be weighed. 

Subparagraphs 9(2)(f)(iv) and 9(2)(g)(i) of the OI Act operate as exemption provisions in 

that they prohibit information from being released if withholding that information will 

‘maintain the conduct of public affairs through the free and frank expression of opinions’ 

or ‘maintain constitutional conventions’ protecting ‘the confidentiality of advice’ given 

by ministers and officials. However, agencies must release information if the reasons set 

out in the OI Act are ‘outweighed by other considerations which render it desirable, in 

the public interest, to make that information available’.68  

 

The critical difference between the two pieces of legislation seems to be related to their 

respective responses to the need to create greater transparency of government processes. 

Despite their initial differing receptions, the fact that the New Zealand reforms were 

advocated by officials working within the government, as opposed to the Commonwealth 

reforms being sponsored by lobby groups and meeting strident resistance and ultimately 

accepting a modified USA model, is indicative of the ultimate practical application of the 

legislation. The initial construction and design of the two Acts continues to lead to 

differences in the interpretation and application of freedom of information in the two 

countries. 

 

 

                                                        
67 Nicola White, above n 16, 174. 
68 OI Act, s 9(1).  
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CHAPTER THREE 

 

Comparison of the Practical Role of Review Mechanisms 

 

The operation of the freedom of information systems in the Commonwealth and New 

Zealand relies heavily on review mechanisms. The FOI Act provides a scheme of review 

mechanisms, ranging from internal review conducted by the relevant government agency, 

investigation by the Commonwealth Ombudsman, and merits review by the AAT with a 

right of appeal to the Federal Court on a question of law. As noted in Chapter Two the 

framers of the OI Act wanted to avoid the judicial nature of the Commonwealth review 

mechanisms and instead directed review of freedom of information complaints to the 

New Zealand Ombudsmen.  

 

The practical roles taken by each review mechanism in relation to internal working 

documents, particularly in Australia where a conclusive certificate has been issued, 

provides an example of the greater effectiveness of the New Zealand freedom of 

information system over the Australian system.  

 

Australia 

 

The framers of the FOI Act had difficulty reconciling the roles of the Ombudsman and 

the AAT. Initially the Ombudsman was able to act as a representative for the complainant 

in applications to the AAT but this was subsequently perceived to be a contradiction with 

the Ombudsman’s role as neutral investigator and it was ultimately removed.69 The AAT 

was then the main review mechanism, with the Ombudsman’s role reduced to an 

investigative role at the option of an applicant. As an abundance of requests were 

anticipated, it was felt that the AAT could best deal with them,70 and could effectively 

shock the freedom of information system into operation.71 

 

                                                        
69 John McMillan, above n 20. 
70 Ibid. 
71 Ibid. 
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The powers of the AAT and Ombudsman, in relation to internal working documents of 

government departments, are effectively fettered by the FOI Act when a conclusive 

certificate is issued under subsection 36(3). Although section 57 provides that the 

Ombudsman may investigate a complaint when a request under the FOI Act is refused, he 

can only make a recommendation as opposed to a determinative ruling. Section 58 sets 

out the powers of the AAT in considering an appeal. However, the AAT cannot make a 

ruling for the release of a document that is exempt from disclosure, and it cannot overrule 

the issue of a conclusive certificate. 

 

Although an agency can refuse to comply with the Ombudsman’s recommendation, the 

office currently has a very high success rate of agencies abiding by their 

recommendations.72 Even an unsuccessful outcome may result in a clearer explanation 

for an adverse decision.73 The role that the Ombudsman takes in relation to specific 

exemption provisions is discretionary. They can choose to investigate the refusal to 

release documents or leave it to the complainants to apply to the AAT.  

 

At a practical level, the Ombudsman generally takes a conservative approach when it 

receives a complaint of non-disclosure in relation to the internal working documents 

exemption provision.74  The office will look at the reasons in support of the agency’s 

decision to determine whether or not those reasons fall within section 36 of the FOI Act. 

Consideration will also be given as to whether the public interest question has been 

addressed in an appropriate manner with the provision of an adequate explanation.75 If 

the issue is more complex, the complainant is usually directed to the AAT. The 

Ombudsman’s office will react where it is clear that an exemption has been misapplied, is 

unrelated to the relevant document or a public interest criterion has not been addressed.76 

After an investigation, the Ombudsman will make a non-binding recommendation that 

                                                        
72 Interview with Paul Bluck, Director of Legal/Policy, Commonwealth Ombudsman’s Office (Canberra, 6 March 
2008). 
73 Ibid. 
74 John McMillan, above n 20. 
75 Ibid. 
76 Paul Bluck, above n 72. 
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the agency release or withhold the documents. Such a conservative approach is 

suggestive of a constrained method of review.  

 

The practical role that the AAT takes in relation to internal working documents is open 

and accessible. As set out in the previous chapter, subsection 36(1) sets out a two part test 

for the exemption of internal working documents - the documents need to concern 

deliberative processes, and the release of such documents needs to be in the public 

interest. Subsection 58(1) confers upon the AAT a power of merits review. The question 

for determination in the AAT was whether the decision was correct on the material before 

the AAT rather than the material before the decision-maker.77 That has been taken to 

mean that the AAT must make a decision that is correct in law, but if a range of decisions 

could be made, the AAT can choose the preferable decision.78  

 

However, subsections 58(3) and (4) effectively remove those discretionary powers when 

the AAT reviews a Minister’s power to issue a conclusive certificate under subsection 

36(3). The powers of the AAT do not extend to reviewing the decision to give the 

certificate but are limited to determining the question whether there existed reasonable 

grounds for the claim of exemption.79 Where a reasonable ground exists, the AAT is 

prevented from weighing public interest factors in favour of disclosure against public 

interest factors favouring non-disclosure.80  If the AAT determines that it was 

unreasonable, it may only recommend its lifting. The Minister can reject this in a 

statement tabled in Parliament although this has never been done.81 Consequently the 

right of review is limited as the AAT cannot exercise its power to allow access. A 

conclusive certificate is consequently a 'ministerial veto' in which the Minister’s 

discretion will always succeed.82 

 

                                                        
77 Drake v Minister for Immigration and Ethnic Affairs (1979) 24 ALR 577, 599. 
78 Administrative Review Council, Better Decisions: Review of Commonwealth Merits Review Tribunals (1995), 
Report 39, 19-20. 
79 FOI Act, s 58(3)&(4). 
80 Re Australian Doctors’ Fund and Department of Treasury (1993) 30 ALD 265. 
81 Interview with Madeline Campbell, (Telephone interview at Canberra, 13 April, 2006). 
82 ALRC above n 22, [8.17]. 
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The AAT is therefore fettered in its power to overrule an agency’s or minister’s decision 

to withhold documents, making it a very complicated and ultimately costly process for 

the applicant.  

 

The findings of the AAT can be appealed to the Federal Court on matters of law and 

ultimately, to the High Court, if leave to appeal is granted. These avenues of appeal were 

recently explored when the power of the AAT to review conclusive certificates under 

section 36 was considered in the High Court in McKinnon v the Secretary, Department of   

Treasury (McKinnon).83 The majority in the High Court determined that it was not a 

matter for the AAT to make its own assessment of the public interest. This is despite the 

fact that Hayne J stated that the legislation ‘must be construed in a way that promotes the 

object of the Act’, and exemptions ‘are to be limited to those necessary for the protection 

of essential public interests’.84 Gleeson CJ and Kirby J were of the view that the AAT’s 

task was to determine whether, having regard to all relevant matters, a reasonable person 

would be satisfied that disclosure of the document would be contrary to public interest.85 

Consequently, such restraint on the interpretation of the public interest, which is dealt 

with in more detail in Chapter Four, and in cases where conclusive certificates are issued, 

effectively neutralises the review function of the AAT and consequently constrains the 

appellate function. 

 

Furthermore, it is costly and can be an extremely protracted process. As the costs of 

appealing decisions of the AAT are prohibitive they are rarely appealed.86 Now, as a 

result of the decision of the High Court in McKinnon, there seems little point in doing so 

until there is some amendment to the FOI Act.  

                                                        
83 (2006) 229 ALR 187. 
84 Ibid [56]. 
85 Ibid [13]. 
86 Australian Doctors’ Fund Limited v Commonwealth of Australia (1994) 49 FCR 478; Re Cleary and Department of 
the Treasury (1993) 31 ALD 214; Waterford v Commonwealth (1986) 163 CLR 54; (2006) 229 ALR 187. 
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New Zealand 

 

The course followed in New Zealand has been different. There is no formal or statutorily 

established internal review system in New Zealand.87 The Danks Committee determined 

that the New Zealand Ombudsmen would be the sole review mechanism for freedom of 

information complaints. This decision was made because the Ombudsmen had experience 

of access to and review of official government information for eighteen years at the time 

of the enactment of the OI Act, and consequently understood the likely interrelationship 

of politics and freedom of information.88 The OI Act also established the freedom of 

information process on the basis of its being evolutionary in nature with the aim of slowly 

increasing the types of information that could be publicly released.89 When designing the 

OI Act, the Danks Committee determined that: 

  

 The main elements of the legislation as we have proposed them could not be 

 satisfied, however, without some independent body of sufficient status to 

 undertake continuing inquiry into and definition of categories of information, and 

 formulation of rules moderating conditions of access.90 

 

Ultimately the Ombudsmen's role was to encourage government agencies to accept this 

evolutionary process through the Ombudsmen’s review of agency decisions. 

 

The New Zealand Ombudsmen Act 1975 also provides the Ombudsmen with the power to 

investigate and review a decision of a government agency and the ability to demand the 

information in question, examine it and determine whether or not the agency is 

complying with the OI Act.91 After reviewing the decision, the Ombudsmen can make a 

binding recommendation that the information be withheld or released.92 Such a decision 

                                                        
87 Keith Robinson, above n 44. 
88 D. Shelton, "The Ombudsman and Information" (1987) 12 Victoria University of Wellington LR, 309. 
89 Snell, ‘The Kiwi Paradox’, above n 18, 591. 
90 Danks Committee, above n 40 [107]. 
91 Ombudsmen Act 1975, s 19. 
92 OI Act, s 32. 
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can only be vetoed by an order of the Governor General,93 something which has never 

been done. Under the original terms of the OI Act, provision was made for a ministerial 

veto. When the OI Act was introduced, the then Minister of Justice stated that ‘it would 

be a very brave Minister indeed who resorted to this device save in the most exceptional 

circumstances’.94 After the OI Act’s first four years, the Ombudsmen had made 92 formal 

recommendations, 14 of which had been vetoed by a minister.95 In 1984 the Labour 

government was determined to remove the veto power, however, the change was opposed 

by the Chief Ombudsman, who argued that to allow the Ombudsman to overrule 

ministers would damage the nature of his office.96 Consequently, the veto was retained 

but amended in 1987 to what they are today restricting the veto power to the Governor 

General. As a consequence an ‘informal jurisprudence’ establishing a set of precedents 

has emerged.97  

 

When the New Zealand Ombudsmen conduct reviews of agency decisions in which the 

release of internal working documents is refused, the agency holding the information 

must indicate to the Ombudsmen the statutory grounds on which it considers the 

information should be withheld.98 In relation to internal working documents the agency 

can rely on either, or both of, subparagraphs 9(2)(f)(iv) or 9(2)(g)(i) of the OI Act. 

Subparagraph 9(2)(f)(iv) applies to the highest levels of government information 

(potentially equivalent to the FOI Act’s cabinet documents) and subparagraph 9(2)(g)(i) 

applies more commonly at the official or interdepartmental level and effectively equates 

to subsection 36(1) of the FOI Act.  

 

Successive New Zealand Ombudsmen have recognised, for example, that the preparation 

of new policy would require the withholding of information more frequently than if the 

deliberative stages of the policy making were complete. The Ombudsmen take the view 

that there is a requirement for the careful exercise of the Ombudsmen’s discretion, and 

                                                        
93 Ibid. 
94 I. Eagles, G. Liddell and M. Taggart , above n 30, 567. 
95 Danks Committee, above n 40, [353]. 
96 Report of the New Zealand Ombudsmen, 31 March 1985. 
97 I. Eagles, G. Liddell and M. Taggart , above n 30, 569-570. 
98 Keith Robinson, above n 44. 
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the need to balance the arguments advanced by the relevant government agency and the 

applicant.99 The Ombudsmen received 922 complaints under the OI Act in 2004-05.100 A 

2005 study into the Act found that of the sample applications assessed, applicants who 

were denied information by an agency were informed of their review rights in 71 per cent 

of responses.101 There have been less than six reported court challenges to the 

recommendations of the New Zealand Ombudsmen with only one being successful.102  

 

When dealing with subparagraph 9(2)(g)(i) of the OI Act, the New Zealand Ombudsmen 

can exercise a discretion and make a binding recommendation after weighing the public 

interest against the necessity of the exemption provision. In contrast, the approach that 

the Commonwealth Ombudsman and AAT take in relation to subsection 36(1) of the FOI 

Act is extremely cautious and fettered.  

 

Freedom of Information Commissioner 

 

In 1995 the ALRC recommended the establishment of the statutory office of a Freedom 

of Information Commissioner as a single entity. It was said that such an office could 

‘create the 'critical mass' required to ensure a public profile for FOI and greater 

effectiveness of the Act’ in addition to the role of the AAT.103 Such a recommendation 

was reiterated in 2006 by the Commonwealth Ombudsman, who advocated the 

establishment of a Freedom of Information Commissioner within the Ombudsman’s 

office to promote the effective operation of the FOI Act, monitor government agencies’ 

compliance with the FOI Act and act as an independent advocate for Commonwealth 

freedom of information.104 Although this proposal has been widely supported it has never 

been acted upon. However, on 8 May 2008 the Prime Minister, Kevin Rudd, stated, ‘an 

FOI commissioner would be appointed to promote a pro-disclosure culture across 
                                                        
99 Ibid. 
100 S. Price, ‘The Official Information Act: A Window on Government or Curtains Drawn?’, Open Government: A 
Journal on Freedom of Information 2(1), 24.  
101 Ibid. 
102 Commissioner of Police v Ombudsman [1988] 1 NZLR 385. Notable challenges were made in Television New 
Zealand Ltd v Ombudsman (1991) 4 PRNZ 173 and Wyatt [1991] 2 NZLR 181. 
103 ALRC above n 22, [6.4]. 
104 Commonwealth Ombudsman, Scrutinising Government: Administration of the Freedom of Information Act 1982 in 
Australian Government Agencies (report No 2/2006) [2.2]. 
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government agencies’.105 At the same time his Treasury was denying a FOI request 

because of the fear that disclosure would be ‘contrary to the public interest as they were 

internal working documents containing information which could raise unnecessary 

debate’.106 Furthermore, there has been no specific consideration as to whether the 

Freedom of Information Commissioner could take on similar functions to the New 

Zealand Ombudsmen. The government proposal is that the Freedom of Information 

Commissioner would replace the AAT in the FOI review process.107 

 

There has been considerable debate about where this Freedom of Information 

Commissioner would be positioned, and one proposal is that it should be set up as an 

independent arm of the Commonwealth Ombudsman. This is because the office already 

has experience with freedom of information and dealing with government agencies on a 

daily basis.108 The converse argument is that the new powers that the Ombudsman would 

take on as Freedom of Information Commissioner could not be reconciled with the 

Ombudsman’s primary role of complaint investigation and resolution.109 The government 

has proposed that the Freedom of Information Commissioner be co-located with the 

Privacy Commissioner in an independent office of an Information Commissioner, housed 

under the Attorney-General’s portfolio. My proposed structure for the Freedom of 

Information Commissioner can be found in Chapter Five. 

                                                        
105Jano Gibson, ‘Prime Minister Backs Culture of Disclosure’, Sydney Morning Herald (Sydney), 9 May 2008. 
106 Sid Marris, ‘Labor fails first FOI test as inflation query blocked’, The Australian (Sydney), 2 May 2008. 
107 Kevin Rudd, above n 24. 
108 Commonwealth Ombudsman, above n 104, 36. 
109 Ibid 35. 
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CHAPTER FOUR 

 

Comparison of the impact of Public Interest 

 

The concept of public interest is important as it forms part of the test for releasing or 

withholding ‘documents’ and ‘information’ in both the Commonwealth and New 

Zealand. The Commonwealth has categorical exemption provisions which are governed 

by the presence or absence of various public interest considerations where information is 

allocated the same safeguards irrespective of the consequences of its disclosure. In New 

Zealand, the public interest factors against disclosure must outweigh the public interest 

factors for disclosure with the default position in favour of disclosure.  

 

In relation to the Commonwealth internal working documents exemption, the public 

interest test forms one of two essential factors in determining whether or not documents 

should be released under section 36. In New Zealand it is part of the main test set out in 

subsection 9(1) of the OI Act. Both tests require the balancing of competing factors, with 

the need to protect information on the one hand to be weighed up against the obligation to 

release information on the other. The comparative analysis of each public interest test and 

how they are applied provides an effective measure of whether they meet their intended 

purpose, and ultimately the objectives of the OI Act and the FOI Act.  

 

Australia 

 

Public interest is a nebulous concept which remains undefined in the FOI Act. In a 

general context, its determination depends on the application of a subjective 

consideration rather than any identifiable criteria.110 As a consequence, it can create 

difficulties in interpretation for both agencies and upon review. The requirement in 

subsection 36(1) that disclosure is contrary to the public interest111  is part of the primary 

test to determine whether internal working documents are exempt from disclosure. It is 

                                                        
110 R v Trade Practices Tribunal; ex parte Tasmanian Breweries Ltd (1971) 123 CLR 361.  
111 Re Burns and the Australian National University (1984) 6 ALD 193, 197. 
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not necessary to show that disclosure would be in the public interest but whether it would 

be against the public interest112 and concerned with protection against prejudice to 'the 

ordinary business of government'.113 Underlying all the relevant public interest factors 

that could be invoked against disclosure, is a requirement to determine ‘the extent to 

which disclosure’ would adversely affect or be likely to obstruct ‘the official 

administration of the agency concerned’.114  Additionally, subsection 36(3) enables a 

Minister to issue a conclusive certificate which establishes that the documents, if 

disclosed, would have an impact that ‘would be contrary to the public interest’.115 

 

This formulation involves a balancing of the interests with the burden on the applicant to 

establish that the public interest in favour of disclosure outweighs the public interest for 

refusal of access to the document for which the exemption is claimed. The balancing 

must be neutral in section 36 as it is not necessary to establish harm.116 The process 

involves the decision-maker exercising a discretionary judgement. 

 

The FOI Act also constrains the powers of the AAT by limiting its ability to construe and 

determine what ‘public interest’ is in relation to circumstances where a conclusive 

certificate has been issued. Where a reasonable ground exists for a decision that 

disclosure is against the public interest, the AAT is prevented from weighing public 

interest factors in favour of disclosure against public interest factors favouring non-

disclosure. When a section 36 claim is made without the support of a conclusive 

certificate, the AAT can undertake full merit review of the claim that disclosure of a 

document would be contrary to the public interest.117 

 

A common baseline for the determination of public interest is the list of factors identified 

by the AAT in Re Howard (Howard).118 In that case the AAT accepted five public 

interest factors that militate against disclosure of deliberative process documents. The 
                                                        
112 Ibid.  
113 Commonwealth of Australia v John Fairfax & Sons Ltd (1980) 147 CLR 39 [20]. 
114 Re Lianos and Department of Social Security (1985) 7 ALD 475. 
115 FOI Act , s 36(1)(b). 
116 Harris v Australian Broadcasting Corporation (1983) 5 ALD 545, 554. 
117 Re Lianos above n 113. 
118 Re Howard and the Treasurer of the Commonwealth of Australia (1985) 7 ALD 645. 
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first factor is that as communications are more sensitive at a higher level, there is a 

greater likelihood that the documents should not be disclosed. Consequently requests for 

documents relating to politically sensitive communications between ministers and their 

department heads are likely to be exempt.119 The second factor is that disclosure of 

communications made during policy development and its ultimate promulgation is not in 

the public interest. The third and most controversial factor is that disclosure that will 

inhibit frankness and candour in future pre-decision communications is likely to be 

contrary to the public interest. The fourth factor is that disclosure which will lead to 

confusion and unnecessary debate is contrary to the public interest. This is based on the 

argument that disclosure may be harmful where the documents disclosed will not be well 

understood.120 The final factor provides that disclosure of documents which do not 

properly indicate the reasons for a decision may prejudice the integrity of the decision-

making process so their disclosure would not be in the public interest.  

 

For some time these considerations were regarded as almost statutory requirements to be 

considered when determining when disclosure would not be in the public interest.121 Such 

grounds have been queried and it has been held that the Howard criteria are 'not intended 

to be used as determinative guidelines for the classification of information.' 122 

 

Despite this, Commonwealth government agencies have continued to cite the ‘Howard 

factors’, or variations of them, when refusing to release documents on the grounds that 

disclosure would be contrary to the public interest.  In the recent refusal by the Treasury 

to release documents to the ABC, the fourth ‘Howard factor’ was utilised on the basis 

that the release of the documents would ‘cause unnecessary debate and confusion’.123  

The ‘frankness and candour’ factor was affirmed in relation to public interest and internal 

working documents by Callinan and Heydon JJ in McKinnon.124 

                                                        
119 Paterson, above n 55, 295. 
120 Paterson, above n 55, 297. 
121 Re Reith and Minister of State for Aboriginal Affairs (1988) 16 ALD 709; Re Aldred and Dept of Foreign Affairs 
and Trade (1990) 20 ALD 264; Dwyer and Department of Finance (1985) 8 ALD 474; Re Aldred and Department of 
the Treasurer  (1994) 35 ALD 685.   
122 Re Rae and Dept of Prime Minister and Cabinet (1986) 12 ALD 589. 
123 Sid Marris, above n 106. 
124 McKinnon above n 83. 
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On the few occasions that the Commonwealth Ombudsman has had to deal with the 

release of internal working documents, and a consequential consideration of public 

interest, a cautious approach has been taken.125 The consideration has rarely extended 

beyond a determination of whether the relevant agency has sensibly explained its position 

and ensured that applicable public interest factors have been considered. 

 

As with any other exemption, or basis for exemption, the Commonwealth Ombudsman’s 

office considers whether the claim is made formulaically or whether it has some apparent 

relationship to the description of the document or, less commonly, the document itself. 

Howard-like factors are given considerable weight in the Ombudsman’s own freedom of 

information decision making. What is worthy of consideration is the New South Wales 

Court of Appeal decision relating to the New South Wales FOI Act which overruled the 

‘Howard factors’ in  approving  a test of ‘tangible harm’. This requires a government agency 

to show – on a factual basis – that harm would result if information was disclosed.126 

 

New Zealand 

 

Unlike the public interest test established by section 36 of the FOI Act, the OI Act uses 

‘spare, open-textured drafting’.127 The effect of this has been to allocate more power to the 

New Zealand Ombudsmen. This is consistent with the evolving nature of freedom of 

information and ensures that the concept of public interest is viewed in the light of the 

objective of greater government accountability and transparency. Relevantly, paragraph 

9(2)(a) of the OI Act provides that there is good reason to withhold information if such an 

interest is not ‘outweighed by other considerations which render it desirable, in the public 

interest, to make that information available’. Paragraph 9(2)(a) of the OI Act reflects one of 

the purposes set out in section 4 of the OI Act, which is to ‘protect official information to the 

extent consistent with the public interest and the preservation of personal privacy’.  

 

                                                        
125 Paul Bluck, above n 72. 
126 General Manager, WorkCover Authority of NSW v Law Society of NSW [2006] NSWCA 84. 
127 Buchanan, above n 56. 
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However, paragraph 9(2)(a) is subject to subsection 9(1). This means that even if there is a 

privacy interest in the information that requires protection, the agency must still consider 

whether, in the circumstances of the case, the public interest requires disclosure of the 

information in any event. The test to be applied under subsection 9(1) is whether the 

considerations favouring disclosure outweigh, in the public interest, the need to withhold the 

information to protect privacy. The exercise is not so much one of balancing competing 

interests, but rather assessing the weight of competing interests in the circumstances of a 

particular case. 

 

In making that assessment, matters such as accountability for a decision being made, 

transparency of a process, and ensuring that natural justice is accorded may be relevant to 

a consideration of whether the public interest requires release of information. The New 

Zealand Ombudsmen have used this public interest test to ensure that the public interest 

would be continually used to reach the desired aims of the OI Act in achieving greater 

government accountability and transparency. As a result, public interest in New Zealand 

applies to all issues of information disclosure. There is little case law on public interest 

and its operation under the OI Act. However it is clear that the courts approach public 

interest and its effect on deliberative process documents by balancing the extent to which 

harm would be caused to the public interest in releasing certain information, against the 

effect that disclosure would have on the administration of justice by withholding 

documents from a party to the proceedings.128 

 

The New Zealand Ombudsmen continue this balancing process when considering the 

public interest aspect of deliberative process documents. When dealing with subsection 

9(1) a distinction is drawn between things which may be of interest to the public, and 

matters which are of sufficient relevance and weight to outweigh the apparent importance 

which parliament attaches to subsection 9(2). The obligation to disclose the information 

against the need to protect the deliberative processes of government is carefully balanced. 

                                                        
128 Irene Moss, Report of the Independent Audit into the State of Free Speech in Australia (31 October 2007), 40. 
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The New Zealand Ombudsmen to some extent treat the question of public importance as 

being analogous to the public interest. 129  

 

In comparison with the legislative constraints on the role of the Commonwealth 

Ombudsman and the AAT under the FOI Act, the New Zealand Ombudsmen have greater 

freedom to use the concept of public interest as a test for withholding  information or 

recommending that it should be released and whether or not the decision by the agency 

was reasonable or not. Such a process is clearly effective because there are few appeals 

from Ombudsmen recommendations. The way in which the Ombudsmen exercise their 

discretion in relation to public interest is more effective than with the other discretions 

which the Act creates, as there sometimes has to be a careful balancing of complex 

competing factors.130 

 

It is interesting to note that in the case of McKinnon where Michael McKinnon, a 

journalist for the Australian requested particular Treasury documents that were blocked 

by the issue of a conclusive certificate under subsection 36(3) of the FOI Act, it took four 

years of perseverance and resulted in legal costs of over $1 million131 when the documents 

were ultimately refused after the decision of the high Court. In contrast, a similar request 

by the same media organisation to the New Zealand Treasury for similar, but current, 

information was released within 24 hours.132 Clearly, the means by which public interest in 

relation to internal working documents is dealt with in New Zealand appears more practical 

than the way it is dealt with in Australia.  

                                                        
129 Keith Robinson, above n 44. 
130 Ibid. 
131 P. Timmins. (2006), ‘High Court Low Point for FoI’, http://FoIprivacy.blogspot.com/2006_09_01_FoI-
privacy_archive.html 
132 F. O’Sullivan, ‘NZ Says our Freedom of Information Laws Are Arcane’, The Australian, 9 September 2006. 
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CHAPTER FIVE 

 

The Way Forward 

 

While the FOI Act and the OI Act are based on similar goals, such as achieving greater 

levels of government accountability and transparency, there are fundamental differences 

in the design of both Acts. There are also differences in the way in which the relevant 

review mechanisms are interpreted, particularly in relation to the internal working 

document exemption. Whether it is the greater effectiveness of the ‘information’ 

classification, the power allocated to the New Zealand Ombudsmen, or the manner in 

which exemption provisions are worded, it is clear that while the OI Act has some 

defects, it is responsible for greater positive outcomes than the FOI Act. A simple 

example of such difference of freedom of information in practice is the recent use by the 

government of the internal working documents exemption to block the release of 

Treasury documents. An appropriate contrast to the New Zealand Treasury which has 

released copies of cabinet papers, the budget strategy, briefing papers and other 

documents relating to the 2007 New Zealand budget on the Treasury webpage.133 

 

As the comparative analysis has shown, the role that the New Zealand Ombudsmen play 

in freedom of information is more influential and effective than the role that the 

Commonwealth Ombudsman and AAT play in the Australian arena. Furthermore, the 

New Zealand classification of ‘information’ proves to be much more appropriate in the 

modern context than the Australian classification of ‘documents’. What may have been 

appropriate at the time of the FOI Act’s implementation, is inappropriate in the present 

Australia. Finally, the restrictive review mechanisms and their inherent fettering by the 

FOI Act means that, as far as internal working documents and related conclusive 

certificates are concerned, the relevant agency is in a dominant position when it refuses to 

disclose a document. 

                                                        
133 New Zealand Treasury http://www.treasury.govt.nz/iarfs/cbc05-276/default.asp  at 25 May 2008. 
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Greater Profile of the Philosophy of Freedom of Information 

 

One of the main differences between the two systems is the profile of freedom of 

information in each country. It would appear from the interviews I have conducted that 

there is a general perception in New Zealand that freedom of information is much more 

widely acknowledged and understood than it is in Australia. With a greater public profile, 

freedom of information in New Zealand is approached with a different, more enthusiastic, 

attitude. In Australia, when assigned a freedom of information matter, government 

officials and employees simply regard the processing of the matter as a waste of time.134 

This mindset is substantially affected by the example outlined in Chapter Two in relation 

to email trails. In order for the freedom of information system to prosper in the 

Commonwealth, and therefore create a society open to appropriate reform, the attitude 

towards freedom of information must change. It is this underlying philosophy that is 

ultimately letting the Australian public down. Government agencies, the public and the 

politicians need to realise that in today’s society you cannot have a successful democratic 

system of government without freedom of information. It is a law of permanence in that it 

is not a phase or a fad but a necessity that cannot be overlooked.135 

 

As reported by the ALRC in 1995, there was at that time ‘a certain level of discomfort 

within the bureaucracy with the concept of open government’.136 This was reiterated by 

Moira Paterson in her submission to the ALRC Inquiry: ‘... that with few exceptions the 

agencies of government have taken the Act as a guide to where they should dig their 

trenches and build their ramparts’.137 Further and more recently, ‘transparency and 

accountability at Commonwealth government level’ is inexpedient and ‘it seems that the 

more entrenched a government, the greater its ability and desire to hide any ugly 

truths’.138  Opposition parties seem to promise great improvement in accountability, but 

those promises rarely come to fruition once they themselves are in government.139 This is 

                                                        
134 John McMillan, above n 20. 
135 Ibid. 
136 ALRC above n 22, [4.13]. 
137 Moira Paterson, Submission 94 ALRC above n 22. 
138 Interview with Michael McKinnon, FOI Editor Channel 7 (Telephone Interview 7 September 2007). 
139 Ibid. 
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evidenced by the Labor government’s recent claim for exemption on the internal working 

documents of the Treasury, despite its election platform of restoring ‘trust and integrity in 

the use of Commonwealth Government information, promoting a pro-disclosure culture 

and protecting the public interest through genuine reform’.140 

 

If Australia wishes to improve the reputation and standard of its freedom of information 

system, it will need to make some important changes following the potential lead of New 

Zealand and the OI Act. To restore faith in the system, the Commonwealth should 

attempt to bring the provisions of the FOI Act more closely into line with those of the OI 

Act by changing the classification to ‘information’, increasing the power of the 

Commonwealth Ombudsman and the AAT and acting on the government’s proposal to 

establish a FOI Commissioner to oversee the functioning of the Act. This will 

consequently increase the credibility of the freedom of information system in Australian 

public opinion. 

 

Documents v Information 

 

In choosing a classification of ‘information’ as the fundamental basis of the OI Act, the 

Danks Committee gave potential applicants the ability to not only access a broader range 

of material, as they are not confined to the written word, but cost and time effectiveness 

also increased. Applicants can specify the particular information that they are trying to 

obtain and consequently avoid getting unnecessary and irrelevant documents that an 

email trail can produce. In contrast the FOI Act is based around access to ‘documents’ as 

the classification of ‘information’ did not seem workable at the time of its drafting.141 The 

Australian classification consequently means that the public can only ever gain access to 

material that has been committed to writing and documents that they are able to identify 

rather than just the substantive information sought. 

 

                                                        
140 Rudd, above n 24. 
141 John McMillan, above n 20. 
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It therefore seems appropriate that the Australian classification of ‘documents’ should be 

changed to the same as the New Zealand classification of ‘information’. The reasons 

behind the decision in 1982 to base Australia’s law on access to ‘documents’ no longer 

exist in today’s society. Changing the classification to one of ‘information’ would reduce 

the timelines and increase the cost effectiveness of the FOI Act, and therefore help 

resurrect the Australian public’s faith in their freedom of information system. 

Commonwealth Ombudsman, John McMillan agrees that the classification of 

‘documents’ is particularly outdated and that a change emulating the New Zealand 

classification of ‘information’ is appropriate. This would allow the system to not only 

match the changes in technology but enable the further development of Australia’s 

freedom of information system.  

 

Freedom of Information Commissioner 

 

The ALRC, Administrative Review Council, Commonwealth Ombudsman and the Senate 

Legal and Constitutional Legislation Committee have, at various times, expressed the 

view that the current inadequacies of the FOI Act could be addressed by the 

establishment of a Freedom of Information Commissioner. There has been a government 

proposal to this effect, and the general consensus is that it could potentially solve many of 

the freedom of information problems, but there has been no action taken in relation to 

such proposal. Nor has there been any detailed proposal of how the Commissioner would 

be structured and how it would function. There is no single advocate for freedom of 

information in the Commonwealth, and there are problems with the fettered power of the 

Commonwealth Ombudsman and the AAT, particularly in situations where conclusive 

certificates have been issued under subsection 36(3) of the FOI Act. It is clear that there 

is a need for the establishment of a Freedom of Information Commissioner, but exactly 

how such a position could be effected is less clear. 

 

One proposal is that the Freedom of Information Commissioner would join forces with 

the Privacy Commissioner and an Information Commissioner in a newly formed 
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independent office.142 Such an office would take over the AAT’s review function. There 

are numerous problems with this proposal. In view of the fact that 90% of freedom of 

information requests relate to personal information that would be dealt with by the 

Privacy Commissioner, there will be an imbalance of work within the office of the 

Information Commissioner as the Freedom of Information Commissioner would only 

have to deal with 10% of the requests.  Furthermore, there is currently no provision for 

the right of appeal to a body like the AAT where there is dissatisfaction with a decision of 

the Freedom of Information Commissioner.  

 

There are many different models that have been trialed throughout Australia. All have 

their own advantages and disadvantages. The New South Wales system is one in which 

the role of the Freedom of Information Commissioner is merged with that of the 

Ombudsman. In Queensland, initially the Freedom of Information Commissioner was an 

independent office located in the office of the Ombudsman. However this was found not 

to be effective as the Ombudsman did not devote sufficient resources to the 

Commissioner role. It has now been established as an independent office. In Western 

Australia, the Freedom of Information Commissioner was separate and is now joining 

with the Ombudsman. In the Northern Territory the Freedom of Information 

Commissioner jointly operates with the Privacy Commissioner. 

 

The New Zealand experience, with having the New Zealand Ombudsmen as the sole 

review mechanism with a binding decision making power, has shown that the 

establishment of a Freedom of Information Commissioner, with similar powers, is 

necessary to raise the profile and reputation of Commonwealth freedom of information.  

 

In allowing for practical considerations, I propose that the Freedom of Information 

Commissioner be established as a separate office within the office of the Commonwealth 

Ombudsman. By establishing a Freedom of Information Commissioner as an 

independent, specialised and specifically funded office within the existing 

Commonwealth Ombudsman’s Office, only five extra members of staff would be 
                                                        
142 Kevin Rudd, above n 24. 
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required to give the Freedom of Information Commissioner national coverage.143 

Furthermore, the resources of the Commonwealth Ombudsman are sufficiently 

significant that from a cost analysis basis, there would be limited additional expense in 

such a proposal.  The disadvantage of this model is that it would detract from the 

Ombudsman’s current rule as a neutral complaint resolution advocate and may be seen as 

the Ombudsman siding with the complainant. This could therefore be resolved as the 

Freedom of Information Commissioner would assume all the Commonwealth 

Ombudsman’s powers in relation to freedom of information and, in addition, have a 

binding recommendation power.   

 

The functions of the Freedom of Information Commissioner would need to be similar to 

that of the New Zealand Ombudsmen. My proposed role for Freedom of Information 

Commissioner would include monitoring government agencies and ensuring compliance 

with the FOI Act and promoting the effective operation of the FOI Act on a general level. 

The Commissioner would undertake the Australian system of internal review in relation 

to refusal of requests for documents with investigative powers. This investigation would 

have appropriate time limits with a capacity for an agency to change its position during 

the process. Any decision by the Commissioner would be binding unless the government 

agency or the complainant sought review. That review would be heard by the AAT, 

meaning that the AAT’s function would change limiting it to hearing appeals from the 

Freedom of Information Commissioner’s decisions. The Freedom of Information 

Commissioner would therefore replace the role of internal review role of the 

Commonwealth Ombudsman. 

 

On a practical level a primary decision would be made by an agency, and then if the 

applicant was unhappy with the decision, the Commissioner could be approached. The 

Commissioner would then notify the agency, and seek its response, effectively 

eradicating the need for the applicant to seek internal review. The Commissioner would 

then have a time limit to make a decision and if there is no decision within that time 

period, there would be a deemed agreement with the agency. During the deliberation 
                                                        
143 John McMillan, above n 20. 
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process, the agency could change its mind and its decision to one more appealing to the 

applicant. The applicant would then have a choice to end the process. Either party could 

apply to the AAT, once the Commissioner has given a decision, for the review of such 

decision, and the Commissioner would not be party to that hearing.  

  

Public Interest 

 

Currently the Commonwealth Ombudsman and the AAT are fettered by the FOI Act in 

their power to review and make a determination on the issue of public interest where a 

conclusive certificate has been issued. In McKinnon, the majority in the High Court 

determined subsection 58(4) precluded the AAT from making its own assessment of the 

public interest leaving the AAT ‘with very little to do when faced with conclusive 

certificates’144 other than to determine if reasonable grounds existed. Furthermore, in 

relation to section 36 where no conclusive certificate has been issued, it involves a neutral 

balancing exercise as it is not necessary to establish harm.145 The process involves the 

decision-maker exercising discretionary judgement. There is also no definition of the 

public interest in the FOI Act.  

 

In comparison,  the New Zealand approach to public interest allows the New Zealand 

Ombudsmen to use the concept as a test for withholding any information, whether or not 

the decision by the agency was reasonable or not. In addition, the OI Act uses ‘spare, 

open-textured drafting’146  which allocates more power to the New Zealand Ombudsmen 

and matches more effectively the evolving nature of freedom of information. Such 

wording also ensures that public interest is a concept that can be often used to achieve the 

objective of greater government accountability and transparency. 

 

                                                        
144 Judith Bannister, ‘McKinnon v Secretary, Department of Treasury . The Sir Humphrey Clause. Review of 
Conclusive Certificates in freedom of Information Applications’,[2006] Melbourne University Law Review 30. 
145 Harris above n 11. 
146 Buchanan, above n 47. 
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As the public interest, like community standards, can vary over time, there is no benefit 

in defining it. Guidelines could be issued by the Attorney-General’s Department,147 and 

revised from time to time, stating the factors that could be considered in applying the 

public interest test,148 to ensure some consistency in the application of exemption 

provisions. This would more closely align the FOI Act with the more practically 

successful OI Act. 

 

However one of the fundamental differences between the two Acts is the ability of a 

Minister to issue a conclusive certificate under subsection 36(3). There is no such 

ministerial veto under the OI Act. As previously noted, the original provisions of the OI 

Act permitted a ministerial veto. In 1987 the veto provisions were amended to what they 

are today restricting such veto to the Governor General. 

 

The ALRC has made previous recommendations that there be no conclusive certificate 

for section 36,149 as it is inappropriate for a Minister to issue conclusive certificates in 

respect of deliberative process documents. This recommendation is well-founded on the 

fact that decisions to withhold documents revealing deliberative processes should always 

be reviewable. Snell notes Ministers’ use of conclusive certificates as a ‘card up the 

sleeve’, pointing to a pattern of certificates issued after an applicant initiated an appeal 

with the AAT.150 If the power to issue the certificate was abolished, the FOI 

Commissioner, the AAT and subsequently the Federal Court, coupled with amendments 

to the concept of public interest, would have significant powers of review equivalent to 

those exercised by the New Zealand Ombudsmen. 

 

My proposals would be at their most effective when operating as a total package, 

however they are capable of being adopted as single issues of reform. 

                                                        
147 The Attorney-General’s Department has portfolio responsibility for the FOI Act under the Administrative 
Arrangements Orders http://www.pmc.gov.au/parliamentary/index.cfm at 31 May 2008. 
148 ALRC above n 22. 
149  ALRC above n 22, recommendation 53B.  
150 Ibid [9.18] – [9.20] 
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CONCLUSION 

 

Freedom of information is a broad and expansive area of administrative law. This thesis 

has been constrained to a comparative analysis of the most contentious exemption 

provision, the internal working document exemption. On the basis of such examination I 

have demonstrated that in a number of performance areas the OI Act is better than the 

FOI Act. That performance supremacy can be found in a number of significant 

differences in design features of the two legislative frameworks. This thesis has argued 

that the New Zealand approach is more successful in meeting its objective of an open and 

accountable government than its Commonwealth equivalent.  

 

I have suggested law reform recommendations that endeavour to target some of the 

substantial problems that undermine the original objectives of the FOI Act in facilitating 

the public scrutiny of government decision-making. The government and its agencies 

must adapt to a new political climate where the profile of freedom of information is 

increased and respected. 

 

Despite the fact that the OI Act and FOI Act were based around similar goals and operate 

in similar political and cultural climates, the relevant decisions made in the initial 

development phases of each Act by each government have led to the diversity between 

the two Acts that is paramount and obvious today. Finding the right balance when 

weighing up the need for protection of deliberative processes of government against the 

public right to disclosure of government information is a difficult process. However the 

OI Act comes a lot closer to finding the right balance than the FOI Act. This is because it 

specifies a more appropriate classification of ‘information’ which has a wider 

interpretation than ‘documents’, more power is vested in the New Zealand review 

mechanisms, and their exemptions are constructed in more malleable terms.  

 

Australia is held back by some design decisions that may have been fitting in 1982, but 

that are out of date today. This can be rectified however by the changing of Australia’s 

classification to ‘information’, the establishment of a Freedom of Information 
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Commissioner, and by amending the FOI Act to entrust more power to the Freedom of 

Information Commissioner in relation to public interest and consequently the same 

powers to the AAT in relation to the review of Freedom of Information Commissioner 

decisions. Only then will the Australian system of freedom of information be truly 

comparable to that of New Zealand. 
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Act No. 3 of 1982 as amended 
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The operation of amendments that have been incorporated may be  
affected by application provisions that are set out in the Notes section 

Prepared by the Office of Legislative Drafting and Publishing, 
Attorney-General’s Department, Canberra 

 
 

An Act to give to members of the public rights of access to 
official documents of the Government of the Commonwealth and 
of its agencies 
 
Part I—Preliminary 
   
3  Object 

 (1) The object of this Act is to extend as far as possible the right of the Australian 
community to access to information in the possession of the Government of the 
Commonwealth by: 

 (a) making available to the public information about the operations of departments 
and public authorities and, in particular, ensuring that rules and practices affecting 
members of the public in their dealings with departments and public authorities are 
readily available to persons affected by those rules and practices; and 
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 (b) creating a general right of access to information in documentary form in the 
possession of Ministers, departments and public authorities, limited only by 
exceptions and exemptions necessary for the protection of essential public interests 
and the private and business affairs of persons in respect of whom information is 
collected and held by departments and public authorities; and 

 (c) creating a right to bring about the amendment of records containing personal 
information that is incomplete, incorrect, out of date or misleading. 

 (2) It is the intention of the Parliament that the provisions of this Act shall be interpreted so 
as to further the object set out in subsection (1) and that any discretions conferred by this 
Act shall be exercised as far as possible so as to facilitate and promote, promptly and at 
the lowest reasonable cost, the disclosure of information. 

4  Interpretation 

 (1) In this Act, unless the contrary intention appears: 

ACT enactment means an enactment as defined by section 3 of the Australian Capital 
Territory (Self-Government) Act 1988. 

agency means a Department, a prescribed authority or an eligible case manager. 

applicant means a person who has made a request. 

Cabinet notebook means a notebook or other like record that contains notes of 
discussions or deliberations taking place in a meeting of the Cabinet or of a committee of 
the Cabinet, being notes made in the course of those discussions or deliberations by, or 
under the authority of, the Secretary to the Cabinet. 

Defence Imagery and Geospatial Organisation means that part of the Department of 
Defence known as the Defence Imagery and Geospatial Organisation. 

Defence Intelligence Organisation means that part of the Department of Defence known 
as the Defence Intelligence Organisation. 

Defence Signals Directorate means that part of the Department of Defence known as the 
Defence Signals Directorate. 

Department means a Department of the Australian Public Service that corresponds to a 
Department of State of the Commonwealth but does not include the branch of the 
Australian Public Service comprising the transitional staff as defined by section 3 of the 
A.C.T. Self-Government (Consequential Provisions) Act 1988. 

document includes: 
 (a) any of, or any part of any of, the following things: 
 (i) any paper or other material on which there is writing; 
 (ii) a map, plan, drawing or photograph; 
 (iii) any paper or other material on which there are marks, figures, symbols or 

perforations having a meaning for persons qualified to interpret them; 
 (iv) any article or material from which sounds, images or writings are capable of 

being reproduced with or without the aid of any other article or device; 
 (v) any article on which information has been stored or recorded, either 

mechanically or electronically; 
 (vi) any other record of information; or 
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 (b) any copy, reproduction or duplicate of such a thing; or 
 (c) any part of such a copy, reproduction or duplicate; 

but does not include: 
 (d) library material maintained for reference purposes; or 
 (e) Cabinet notebooks. 

document of an agency or document of the agency means a document in the possession 
of an agency, or in the possession of the agency concerned, as the case requires, whether 
created in the agency or received in the agency. 

edited copy, in relation to a document, means a copy of the document from which 
deletions have been made under section 22. 

eligible case manager means an entity (within the meaning of the Employment Services 
Act 1994): 

 (a) that is, or has at any time been, a contracted case manager within the meaning of 
that Act; and 

 (b) that is not: 
 (i) a Department; or 
 (ii) a prescribed authority. 

enactment means, subject to section 4A: 
 (a) an Act; 
 (b) an Ordinance of the Australian Capital Territory; or 
 (c) an instrument (including rules, regulations or by-laws) made under an Act or under 

such an Ordinance and includes an enactment as amended by another enactment. 

exempt document means: 
 (a) a document which, by virtue of a provision of Part IV, is an exempt document; 
 (b) a document in respect of which, by virtue of section 7, an agency is exempt from 

the operation of this Act; or 
 (c) an official document of a Minister that contains some matter that does not relate to 

the affairs of an agency or of a Department of State. 

exempt Internet-content document means: 
 (a) a document containing information (within the meaning of Schedule 5 to the 

Broadcasting Services Act 1992) that: 
 (i) has been copied from the Internet; and 
 (ii) was offensive Internet content when it was accessible on the Internet; or 
 (b) a document that sets out how to access, or that is likely to facilitate access to, 

offensive Internet content (for example: by setting out the name of an Internet site, 
an IP address, a URL, a password, or the name of a newsgroup). 

exempt matter means matter the inclusion of which in a document causes the document 
to be an exempt document. 

offensive Internet content means Internet content (within the meaning of Schedule 5 to 
the Broadcasting Services Act 1992) that is: 

 (a) prohibited content (within the meaning of that Schedule); or 
 (b) potential prohibited content (within the meaning of that Schedule). 
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officer, in relation to an agency, includes a member of the agency or a member of the 
staff of the agency. 

official document of a Minister or official document of the Minister means a document 
that is in the possession of a Minister, or that is in the possession of the Minister 
concerned, as the case requires, in his or her capacity as a Minister, being a document 
that relates to the affairs of an agency or of a Department of State and, for the purposes 
of this definition, a Minister shall be deemed to be in possession of a document that has 
passed from his or her possession if he or she is entitled to access to the document and 
the document is not a document of an agency. 

Ombudsman means the Commonwealth Ombudsman. 

Ordinance, in relation to the Australian Capital Territory, includes a law of a State that 
applies, or the provisions of a law of a State that apply, in the Territory by virtue of an 
enactment (other than a law that is, or provisions that are an ACT enactment). 

personal information means information or an opinion (including information forming 
part of a database), whether true or not, and whether recorded in a material form or not, 
about an individual whose identity is apparent, or can reasonably be ascertained, from 
the information or opinion. 

prescribed authority means: 
 (a) a body corporate, or an unincorporated body, established for a public purpose by, 

or in accordance with the provisions of, an enactment or an Order-in-Council, 
other than: 

 (i) an incorporated company or association; 
 (ii) a body that, under subsection (2), is not to be taken to be a prescribed 

authority for the purposes of this Act; 
 (iii) the Australian Capital Territory House of Assembly; 
 (iv) the Legislative Assembly of the Northern Territory or the Executive Council 

of the Northern Territory; 
 (v) the Legislative Assembly of the Territory of Norfolk Island; or 
 (vi) a Royal Commission; 
 (b) any other body, whether incorporated or unincorporated, declared by the 

regulations to be a prescribed authority for the purposes of this Act, being: 
 (i) a body established by the Governor-General or by a Minister; or 
 (ii) an incorporated company or association over which the Commonwealth is in 

a position to exercise control; 
 (c) subject to subsection (3), the person holding, or performing the duties of, an office 

established by an enactment or an Order-in-Council; or 
 (d) the person holding, or performing the duties of, an appointment declared by the 

regulations to be an appointment the holder of which is a prescribed authority for 
the purposes of this Act, being an appointment made by the Governor-General, or 
by a Minister, otherwise than under an enactment or an Order-in-Council. 

principal officer means: 
 (a) in relation to a Department—the person holding, or performing the duties of, the 

office of Secretary of the Department; or 
 (b) in relation to a prescribed authority: 
 (i) if the regulations declare an office to be the principal office in respect of the 

authority—the person holding, or performing the duties of, that office; or 
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 (ii) in any other case—the person who constitutes that authority or, if the 
authority is constituted by 2 or more persons, the person who is entitled to 
preside at any meeting of the authority at which he or she is present; or 

 (c) in relation to an eligible case manager: 
 (i) if the eligible case manager is an individual—the individual; or 
 (ii) in any other case—the individual who has primary responsibility for the 

management of the eligible case manager. 

request means an application made under subsection 15(1). 

responsible Minister means: 
 (a) in relation to a Department—the Minister administering the relevant Department 

of State; or 
 (b) in relation to a prescribed authority referred to in paragraph (a) of the definition of 

prescribed authority—the Minister administering the part of the enactment by 
which, or in accordance with the provisions of which, the prescribed authority is 
established; or 

 (c) in relation to a prescribed authority referred to in paragraph (c) of that definition—
the Minister administering the part of the enactment by which the office is 
established; or 

 (d) in relation to any other prescribed authority—the Minister declared by the 
regulations to be the responsible Minister in respect of that authority; or 

 (e) in relation to an eligible case manager—the Minister administering the 
Employment Services Act 1994; 

or another Minister acting for and on behalf of that Minister. 

State includes the Australian Capital Territory and the Northern Territory. 

Tribunal means the Administrative Appeals Tribunal. 

 (2) An unincorporated body, being a board, council, committee, sub-committee or other 
body established by, or in accordance with the provisions of, an enactment for the 
purpose of assisting, or performing functions connected with, a prescribed authority shall 
not be taken to be a prescribed authority for the purposes of this Act, but shall be deemed 
to be comprised within that prescribed authority. 

 (3) A person shall not be taken to be a prescribed authority: 
 (a) by virtue of his or her holding: 
 (i) an office of member of the Legislative Assembly for the Australian Capital 

Territory; 
 (ii) an office of member of the Legislative Assembly of the Northern Territory or 

of Administrator or of Minister of the Northern Territory; or 
 (iii) an office of member of the Legislative Assembly of the Territory of Norfolk 

Island or of Administrator or Deputy Administrator of that Territory or an 
executive office created pursuant to section 12 of the Norfolk Island Act 
1979; or 

 (b) by virtue of his or her holding, or performing the duties of: 
 (i) a prescribed office; 
 (ii) an office the duties of which he or she performs as duties of his or her 

employment as an officer of a Department or as an officer of or under a 
prescribed authority; 
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 (iii) an office of member of a body; or 
 (iv) an office established by an enactment for the purposes of a prescribed 

authority. 

 (4) For the purposes of this Act, the Department of Defence shall be deemed to include: 
 (a) the Defence Force; 
 (b) the Australian Army Cadets; 
 (c) the Australian Navy Cadets; and 
 (d) the Australian Air Force Cadets. 

 (5) Without limiting the generality of the expression security of the Commonwealth, that 
expression shall be taken to extend to: 

 (a) matters relating to the detection, prevention or suppression of activities, whether 
within Australia or outside Australia, subversive of, or hostile to, the interests of 
the Commonwealth or of any country allied or associated with the 
Commonwealth; and 

 (b) the security of any communications system or cryptographic system of the 
Commonwealth or of another country used for: 

 (i) the defence of the Commonwealth or of any country allied or associated with 
the Commonwealth; or 

 (ii) the conduct of the international relations of the Commonwealth. 

 (6) Where an agency is abolished, then, for the purposes of this Act: 
 (a) if the functions of the agency are acquired by another agency—any request made 

to the first-mentioned agency shall be deemed to have been made to, and any 
decision made by the first-mentioned agency in respect of a request made to it 
shall be deemed to have been made by, the other agency; 

 (b) if the functions of the agency are acquired by more than one other agency—any 
request made to the first-mentioned agency shall be deemed to have been made to, 
and any decision made by the first-mentioned agency in respect of a request made 
to it shall be deemed to have been made by, whichever of those other agencies has 
acquired the functions of the first-mentioned agency to which the document the 
subject of the request most closely relates; and 

 (c) if the documents of the agency are deposited with the Australian Archives—any 
request made to the agency shall be deemed to have been made to, and any 
decision made by the agency in respect of a request made by it shall be deemed to 
have been made by, the agency to the functions of which the document the subject 
of the request most closely relates. 

 (7) If the agency to which a request is so deemed to have been made, or by which a decision 
upon a request is so deemed to have been made, was not itself in existence at the time 
when the request or decision was deemed so to have been made, then, for the purposes 
only of dealing with that request or decision under this Act, that agency shall be deemed 
to have been in existence at that time. 

 (8) For the purposes of this Act, where regulations for the purposes of this subsection 
declare that an application fee is applicable in respect of an application under subsection 
15(1) or 54(1), there shall be taken to be an application fee in respect of the application. 

 (9) For the purposes of the application of the definition of responsible Minister in 
subsection (1) of this Act (other than sections 8 and 93), the reference in that definition 
to the Minister administering a Department is a reference to the Minister to whom the 
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Department is responsible in respect of the matter in respect of which this Act is being 
applied.   

7  Exemption of certain persons and bodies 

 (1) The bodies specified in Division 1 of Part I of Schedule 2, and a person holding and 
performing the duties of an office specified in that Division, are to be deemed not to be 
prescribed authorities for the purposes of this Act. 

 (1A) For the purposes of the definition of agency, a part of the Department of Defence 
specified in Division 2 of Part I of Schedule 2: 

 (a) is taken not to be included in the Department of Defence (or in any other 
Department) for the purposes of this Act; and 

 (b) to avoid doubt, is not an agency in its own right for the purposes of this Act. 

 (2) The persons, bodies and Departments specified in Part II of Schedule 2 are exempt from 
the operation of this Act in relation to the documents referred to in that Schedule in 
relation to them. 

 (2AA) A body corporate established by or under an Act specified in Part III of Schedule 2 is 
exempt from the operation of this Act in relation to documents in respect of the 
commercial activities of the body corporate. 

 (2A) An agency is exempt from the operation of this Act in relation to a document that has 
originated with, or has been received from, the Australian Secret Intelligence Service, 
the Australian Security Intelligence Organisation, the Inspector-General of Intelligence 
and Security or the Office of National Assessments, or the Defence Imagery and 
Geospatial Organisation, the Defence Intelligence Organisation or the Defence Signals 
Directorate of the Department of Defence. 

 (3) In subsection (2AA) and Part II of Schedule 2, commercial activities means: 
 (a) activities carried on by an agency on a commercial basis in competition with 

persons other than governments or authorities of governments; or 
 (b) activities, carried on by an agency, that may reasonably be expected in the 

foreseeable future to be carried on by the agency on a commercial basis in 
competition with persons other than governments or authorities of governments. 

 (4) In subsection (2AA) and Part II of Schedule 2, a reference to documents in respect of 
particular activities shall be read as a reference to documents received or brought into 
existence in the course of, or for the purposes of, the carrying on of those activities. 

 

Part II—Publication of certain documents and information 
   

8  Publication of information concerning functions and documents of agencies 

 (1) The responsible Minister of an agency shall: 
 (a) cause to be published, as soon as practicable after the commencement of this Part 

but not later than 12 months after that commencement, in a form approved by the 
Minister administering this Act: 

 (i) a statement setting out particulars of the organization and functions of the 
agency, indicating, as far as practicable, the decision-making powers and 
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other powers affecting members of the public that are involved in those 
functions; 

 (ii) a statement setting out particulars of any arrangements that exist for bodies or 
persons outside the Commonwealth administration to participate, either 
through consultative procedures, the making of representations or otherwise, 
in the formulation of policy by the agency, or in the administration by the 
agency, of any enactment or scheme; 

 (iii) a statement of the categories of documents that are maintained in the 
possession of the agency, being categories that comply with subsection (6); 

 (iv) a statement of particulars of the facilities, if any, provided by the agency for 
enabling members of the public to obtain physical access to the documents of 
the agency; and 

 (v) a statement of any information that needs to be available to the public 
concerning particular procedures of the agency in relation to Part III, and 
particulars of the officer or officers to whom, and the place or places at 
which, initial inquiries concerning access to documents may be directed; and 

 (b) during the year commencing on 1 January next following the publication, in 
respect of the agency, of the statement under subparagraph (a)(i), (ii), (iii), (iv) or 
(v) that is the first statement published under that subparagraph, and during each 
succeeding year, cause to be published statements bringing up to date the 
information contained in the previous statement or statements published under that 
subparagraph. 

 (2) In approving a form under subsection (1), the Minister shall have regard, amongst other 
things, to the need to assist members of the public to exercise effectively their rights 
under this Act. 

 (3) The information to be published in accordance with this section shall be published by 
including it: 

 (a) in the annual report of the agency to the responsible Minister of the agency relating 
to the activities, operations, business or affairs of the agency; or 

 (b) if there is no such report—in the annual report of the Department, or a Department, 
administered by the responsible Minister of the agency relating to the activities, 
operations, business or affairs of the Department. 

 (4) Nothing in this section requires the publication of information that is of such a nature 
that its inclusion in a document of an agency would cause that document to be an exempt 
document. 

 (5) Subsection (1) applies in relation to an agency that comes into existence after the 
commencement of this Part as if the references in that subsection to the commencement 
of this Part were references to the day on which the agency comes into existence. 

 (6) The categories referred to in subparagraph (1)(a)(iii) include, but are not limited to, the 
following categories: 

 (a) any documents referred to in paragraph 12(1)(b); 
 (b) any documents referred to in paragraph 12(1)(c); 
 (c) any other documents, if the documents are customarily made available to the 

public: 
 (i) otherwise than under this Act; and 
 (ii) free of charge upon request. 
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9  Certain documents to be available for inspection and purchase 

 (1) This section applies, in respect of an agency, to documents that are provided by the 
agency for the use of, or are used by, the agency or its officers in making decisions or 
recommendations, under or for the purposes of an enactment or scheme administered by 
the agency, with respect to rights, privileges or benefits, or to obligations, penalties or 
other detriments, to which persons are or may be entitled or subject, being: 

 (a) manuals or other documents containing interpretations, rules, guidelines, practices 
or precedents including, but without limiting the generality of the foregoing, 
precedents in the nature of letters of advice providing information to bodies or 
persons outside the Commonwealth administration; 

 (b) documents containing particulars of such a scheme, not being particulars contained 
in an enactment as published apart from this Act; 

 (c) documents containing statements of the manner, or intended manner, of 
administration or enforcement of such an enactment or scheme; or 

 (d) documents describing the procedures to be followed in investigating breaches or 
evasions or possible breaches or evasions of such an enactment or of the law 
relating to such a scheme; 

but not including documents that are available to the public as published otherwise than 
by an agency or as published by another agency. 

 (2) The principal officer of an agency shall: 
 (a) cause copies of all documents to which this section applies in respect of the agency 

that are in use from time to time to be made available for inspection and for 
purchase by members of the public; 

 (b) cause to be prepared by a day not later than the relevant day in relation to the 
agency, and as soon as practicable after preparation to be made available, for 
inspection and for purchase by members of the public, at each Information Access 
Office, a statement (which may take the form of an index) specifying the 
documents of which copies are, at the time of preparation of the statement, 
available in accordance with paragraph (a) and the place or places where copies 
may be inspected and may be purchased; and 

 (c) cause to be prepared within 3 months, if practicable, and in any case not 
later than 12 months, after the preparation of the last preceding statement 
prepared in accordance with 11  Right of access 

 (1) Subject to this Act, every person has a legally enforceable right to obtain access in 
accordance with this Act to: 

 (a) a document of an agency, other than an exempt document; or 
 (b) an official document of a Minister, other than an exempt document. 

 (2) Subject to this Act, a person’s right of access is not affected by: 
 (a) any reasons the person gives for seeking access; or 
 (b) the agency’s or Minister’s belief as to what are his or her reasons for seeking 

access. 
 
Part IV—Exempt documents 
   
33  Documents affecting national security, defence or international relations 

 (1) A document is an exempt document if disclosure of the document under this Act: 
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 (a) would, or could reasonably be expected to, cause damage to: 
 (i) the security of the Commonwealth; 
 (ii) the defence of the Commonwealth; or 
 (iii) the international relations of the Commonwealth; or 
 (b) would divulge any information or matter communicated in confidence by or on 

behalf of a foreign government, an authority of a foreign government or an 
international organization to the Government of the Commonwealth, to an 
authority of the Commonwealth or to a person receiving the communication on 
behalf of the Commonwealth or of an authority of the Commonwealth. 

 (2) Where a Minister is satisfied that a document is an exempt document for a reason 
referred to in subsection (1), he or she may sign a certificate to that effect (specifying 
that reason) and, subject to the operation of Part VI, such a certificate, so long as it 
remains in force, establishes conclusively that the document is an exempt document 
referred to in subsection (1). 

 (3) Where a Minister is satisfied as mentioned in subsection (2) by reason only of matter 
contained in a particular part or particular parts of a document, a certificate under that 
subsection in respect of the document shall identify that part or those parts of the 
document as containing the matter by reason of which the certificate is given. 

 (4) Where a Minister is satisfied that information as to the existence or non-existence of a 
document as described in a request would, if contained in a document of an agency, 
cause the last-mentioned document to be an exempt document under this section for a 
reason referred to in subsection (1), he or she may sign a certificate to that effect 
(specifying that reason). 

 (5) The responsible Minister of an agency may, either generally or as otherwise provided by 
the instrument of delegation, by writing signed by him or her, delegate to the principal 
officer of the agency his or her powers under this section in respect of documents of the 
agency. 

 (6) A power delegated under subsection (5), when exercised by the delegate, shall, for the 
purposes of this Act, be deemed to have been exercised by the responsible Minister. 

 (7) A delegation under subsection (5) does not prevent the exercise of a power by the 
responsible Minister. 

 

33A  Documents affecting relations with States 

 (1) Subject to subsection (5), a document is an exempt document if disclosure of the 
document under this Act: 

 (a) would, or could reasonably be expected to, cause damage to relations between the 
Commonwealth and a State; or 

 (b) would divulge information or matter communicated in confidence by or on behalf 
of the Government of a State or an authority of a State, to the Government of the 
Commonwealth, to an authority of the Commonwealth or to a person receiving the 
communication on behalf of the Commonwealth or of an authority of the 
Commonwealth. 
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 (2) Where a Minister is satisfied that a document: 
 (a) is an exempt document for a reason referred to in subsection (1); and 
 (b) is not a document containing matter the disclosure of which under this Act would 

be, on balance, in the public interest; 
the Minister may sign a certificate to that effect, specifying that reason. 

 (2A) Subject to the operation of Part VI, such a certificate, so long as it remains in force, 
establishes conclusively that the document: 

 (a) is an exempt document referred to in subsection (1); and 
 (b) does not contain matter the disclosure of which under this Act would, on balance, 

be in the public interest. 

 (3) Where a Minister is satisfied as mentioned in subsection (2) by reason only of matter 
contained in a particular part or particular parts of a document, a certificate under that 
subsection in respect of the document shall identify that part or those parts of the 
document as containing the matter by reason of which the certificate is given. 

 (4) Where a Minister is satisfied that information as to the existence or non-existence of a 
document as described in a request would, if contained in a document: 

 (a) cause the last-mentioned document to be an exempt document for a reason referred 
to in subsection (1); and 

 (b) not cause the last-mentioned document to be a document containing matter the 
disclosure of which under this Act would be, on balance, in the public interest; 

the Minister may sign a certificate to that effect, specifying that reason. 

 (4A) Subject to the operation of Part VI, such a certificate, so long as it remains in force, 
establishes conclusively that the document: 

 (a) would be an exempt document referred to in subsection (1); and 
 (b) would not contain matter the disclosure of which under this Act would, on balance, 

be in the public interest. 

 (5) This section does not apply to a document in respect of matter in the document the 
disclosure of which under this Act would, on balance, be in the public interest. 

 (6) The responsible Minister of an agency may, either generally or as otherwise provided by 
the instrument of delegation, by writing signed by him or her, delegate to the principal 
officer of the agency his or her powers under this section in respect of documents of the 
agency. 

 (7) A power delegated under subsection (6), when exercised by the delegate, shall, for the 
purposes of this Act, be deemed to have been exercised by the responsible Minister. 

 (8) A delegation under subsection (6) does not prevent the exercise of a power by the 
responsible Minister. 

34  Cabinet documents 

 (1) A document is an exempt document if it is: 
 (a) a document that has been submitted to the Cabinet for its consideration or is 

proposed by a Minister to be so submitted, being a document that was brought into 
existence for the purpose of submission for consideration by the Cabinet; 

 (b) an official record of the Cabinet; 
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 (c) a document that is a copy of, or of a part of, or contains an extract from, a 
document referred to in paragraph (a) or (b); or 

 (d) a document the disclosure of which would involve the disclosure of any 
deliberation or decision of the Cabinet, other than a document by which a decision 
of the Cabinet was officially published. 

 (1A) This section does not apply to a document (in this subsection referred to as a relevant 
document) that is referred to in paragraph (1)(a), or that is referred to in paragraph (1)(b) 
or (c) and is a copy of, or of part of, or contains an extract from, a document that is 
referred to in paragraph (1)(a), to the extent that the relevant document contains purely 
factual material unless: 

 (a) the disclosure under this Act of that document would involve the disclosure of any 
deliberation or decision of the Cabinet; and 

 (b) the fact of that deliberation or decision has not been officially published. 

 (2) For the purposes of this Act, a certificate signed by the Secretary to the Department of 
the Prime Minister and Cabinet certifying that a document: 

 (a) is one of a kind referred to in a paragraph of subsection (1); and 
 (b) is not a document containing purely factual material that is excluded from the 

application of this section under subsection (1A); 
establishes conclusively, subject to the operation of Part VI, that it: 

 (c) is an exempt document of that kind; and 
 (d) is not a document containing such material. 

 (3) Where a document is a document referred to in paragraph (1)(c) or (d) by reason only of 
matter contained in a particular part or particular parts of the document, a certificate 
under subsection (2) in respect of the document shall identify that part or those parts of 
the document as containing the matter by reason of which the certificate is given. 

 (4) For the purposes of this Act, a certificate signed by the Secretary to the Department of 
the Prime Minister and Cabinet certifying that a document as described in a request 
would, if it existed: 

 (a) be one of a kind referred to in a paragraph of subsection (1); and 
 (b) not be a document containing purely factual material that is excluded from the 

application of this section under subsection (1A); 
establishes conclusively, subject to the operation of Part VI, that, if such a document 
exists, it: 

 (c) is an exempt document of that kind; and 
 (d) is not a document containing such material. 

 (5) Where a certificate in accordance with subsection (4) has been signed in respect of a 
document as described in a request, the decision on the request may be a decision that 
access to a document as described in the request is refused on the ground that, if such a 
document existed, it would be an exempt document referred to in the paragraph of 
subsection (1) that is specified in the certificate. 

 (6) A reference in this section to the Cabinet shall be read as including a reference to a 
committee of the Cabinet. 

35  Executive Council documents 

 (1) A document is an exempt document if it is: 
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 (a) a document that has been submitted to the Executive Council for its consideration 
or is proposed by a Minister to be so submitted, being a document that was brought 
into existence for the purpose of submission for consideration by the Executive 
Council; 

 (b) an official record of the Executive Council; 
 (c) a document that is a copy of, or of a part of, or contains an extract from, a 

document referred to in paragraph (a) or (b); or 
 (d) a document the disclosure of which would involve the disclosure of any 

deliberation or advice of the Executive Council, other than a document by which 
an act of the Governor-General, acting with the advice of the Executive Council, 
was officially published. 

 (1A) This section does not apply to a document (in this subsection referred to as a relevant 
document) that is referred to in paragraph (1)(a), or that is referred to in paragraph (1)(b) 
or (c) and is a copy of, or of part of, or contains an extract from, a document that is 
referred to in paragraph (1)(a), to the extent that the relevant document contains purely 
factual material unless: 

 (a) the disclosure under this Act of that document would involve the disclosure of any 
deliberation or advice of the Executive Council; and 

 (b) the fact of that deliberation or advice has not been officially published. 

 (2) For the purposes of this Act, a certificate signed by a person who is, or is performing the 
duties of, the Secretary to the Executive Council, certifying that a document: 

 (a) is one of a kind referred to in a paragraph of subsection (1); and 
 (b) is not a document containing purely factual material that is excluded from the 

application of this section under subsection (1A); 
establishes conclusively, subject to the operation of Part VI, that it: 

 (c) is an exempt document of that kind; and 
 (d) is not a document containing such material. 

 (3) Where a document is a document referred to in paragraph (1)(c) or (d) by reason only of 
matter contained in a particular part or particular parts of the document, a certificate 
under subsection (2) in respect of the document shall identify that part or those parts of 
the document as containing the matter by reason of which the certificate is given. 

 (4) For the purposes of this Act, a certificate signed by a person who is, or is performing the 
duties of, the Secretary to the Executive Council, certifying that a document as described 
in a request would, if it existed: 

 (a) be one of a kind referred to in a paragraph of subsection (1); and 
 (b) not be a document containing purely factual material that is excluded from the 

application of this section under subsection (1A); 
establishes conclusively, subject to the operation of Part VI, that, if such a document 
exists, it: 

 (c) is an exempt document of that kind; and 
 (d) is not a document containing such material. 
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 (5) Where a certificate in accordance with subsection (4) has been signed in respect of a 
document as described in a request, the decision on the request may be a decision that 
access to a document as described in the request is refused on the ground that, if such a 
document existed, it would be an exempt document referred to in the paragraph of 
subsection (1) that is specified in the certificate. 

36  Internal working documents 

 (1) Subject to this section, a document is an exempt document if it is a document the 
disclosure of which under this Act: 

 (a) would disclose matter in the nature of, or relating to, opinion, advice or 
recommendation obtained, prepared or recorded, or consultation or deliberation 
that has taken place, in the course of, or for the purposes of, the deliberative 
processes involved in the functions of an agency or Minister or of the Government 
of the Commonwealth; and 

 (b) would be contrary to the public interest. 

 (2) In the case of a document of the kind referred to in subsection 9(1), the matter referred to 
in paragraph (1)(a) of this section does not include matter that is used or to be used for 
the purpose of the making of decisions or recommendations referred to in subsection 
9(1). 

 (3) Where a Minister is satisfied, in relation to a document to which paragraph (1)(a) 
applies, that the disclosure of the document would be contrary to the public interest, he 
or she may sign a certificate to that effect (specifying the ground of public interest in 
relation to which the certificate is given) and, subject to the operation of Part VI, such a 
certificate, so long as it remains in force, establishes conclusively that the disclosure of 
that document would be contrary to the public interest. 

 (4) Where a Minister is satisfied as mentioned in subsection (3) by reason only of matter 
contained in a particular part or particular parts of a document, a certificate under that 
subsection in respect of the document shall identify that part or those parts of the 
document as containing the matter by reason of which the certificate is given. 

 (5) This section does not apply to a document by reason only of purely factual material 
contained in the document. 

 (6) This section does not apply to: 
 (a) reports (including reports concerning the results of studies, surveys or tests) of 

scientific or technical experts, whether employed within an agency or not, 
including reports expressing the opinions of such experts on scientific or technical 
matters; 

 (b) reports of a prescribed body or organization established within an agency; or 
 (c) the record of, or a formal statement of the reasons for, a final decision given in the 

exercise of a power or of an adjudicative function. 

 (7) Where a decision is made under Part III that an applicant is not entitled to access to a 
document by reason of the application of this section, the notice under section 26 shall 
state the ground of public interest on which the decision is based. 
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 (8) The responsible Minister of an agency may, either generally or as otherwise provided by 
the instrument of delegation, by writing signed by him or her, delegate to the principal 
officer of the agency his or her powers under this section in respect of documents of the 
agency. 

 (9) A power delegated under subsection (8), when exercised by the delegate, shall, for the 
purposes of this Act, be deemed to have been exercised by the responsible Minister. 

 (10) A delegation under subsection (8) does not prevent the exercise of a power by the 
responsible Minister. 

 
Part VI—Review of decisions 
   
54  Internal review 

 (1) Subject to subsection (1A), where a decision has been made, in relation to a request to an 
agency, otherwise than by the responsible Minister or principal officer of the agency, 
being: 

 (a) a decision refusing to grant access to a document in accordance with a request; or 
 (b) a decision granting access to a document but not granting, in accordance with the 

request, access to all documents to which the request relates; or 
 (ba) a decision purporting to grant, in accordance with a request, access to all 

documents to which the request relates, but not actually granting that access; or 
 (c) a decision to defer the provision of access to a document; or 
 (d) a decision under section 29 relating to imposition of a charge or the amount of a 

charge; or 
 (e) a decision under section 30A relating to remission of an application fee; or 
 (f) a decision to grant access to a document only to a qualified person under 

subsection 41(3); or 
 (g) a decision refusing to amend a record of personal information in accordance with 

an application made under section 48; or 
 (h) a decision refusing to annotate a record of personal information in accordance with 

an application made under section 48; 
the applicant may, by application in writing to the agency accompanied by any 
application fee in respect of the application, request a review of the decision. 

 (1A) The application must be made: 
 (a) in the case of a decision of a kind mentioned in paragraphs (1)(a), (c), (d), (e), (g) 

and (h)—within 30 days, or such further period as the agency allows, after the day 
on which the decision is notified to the applicant; or 

 (b) in the case of a decision of a kind mentioned in paragraph (1)(b), (ba) or (f): 
 (i) within 30 days, or such further period as the agency allows, after the day on 

which the decision is notified to the applicant; or 
 (ii) within 15 days after the day on which the access referred to in that paragraph 

was granted; 
whichever period is longer. 

 (1B) A decision by an agency to allow a further period for making an application may be 
made whether or not the time for making such an application has already expired. 

 (1C) Subject to subsection (1F), where: 



Trans-Tasman Freedom of Information 
 

 

   
 Page 68  

 (a) arrangements of the kind mentioned in section 26A have been entered into 
between the Commonwealth and a State; and 

 (b) an agency has decided, in relation to a request to the agency for access to a 
document that relates to the State in a way mentioned in paragraph 26A(1)(a), that 
the document, or an edited copy of the document, is not an exempt document 
under section 33A; and 

 (c) the decision was not made by the responsible Minister or principal officer of the 
agency; 

the State may, by application in writing to the agency, request a review of the decision. 

 (1D) Subject to subsection (1F), where: 
 (a) on a request of a kind mentioned in subsection 27(1) being made to an agency, the 

agency has decided that the document to which the request relates, or an edited 
copy of the document, being a document or edited copy that contains information 
concerning a person, organisation or proprietor of an undertaking, is not an exempt 
document under section 43 by virtue of containing that information; and 

 (b) the decision was not made by the responsible Minister or principal officer of the 
agency; 

the person, organisation or proprietor may, by application in writing to the agency, 
request a review of the decision. 

 (1E) Subject to subsection (1F), where: 
 (a) on a request of a kind mentioned in subsection 27A(1AA) being made to an 

agency, the agency has decided that the document to which the request relates, or 
an edited copy of the document, being a document or edited copy that contains 
personal information about a person, is not an exempt document under section 41 
by virtue of containing that information; and 

 (b) the decision was not made by the responsible Minister or principal officer of the 
agency; 

the person may, by application in writing to the agency, request a review of the decision. 

 (1F) An application under subsection (1C), (1D) or (1E) must be made within 30 days, or 
such further period as the agency allows, after the day on which notice of the decision 
was given to the applicant. 

 (1G) An agency’s power under subsection (1A) or (1F) to allow a further period for making 
an application may be exercised by an officer of the agency acting within the scope of 
authority exercisable by him or her in accordance with the arrangements approved by the 
responsible Minister or principal officer of the agency. 

 (2) Subject to subsection (3), where an application for a review of a decision is made to the 
agency under this section, it must as soon as practicable arrange for a person (not being 
the person who made the decision) to conduct such reviews to review the decision and 
make a fresh decision. 

 (3) Subsections (1), (1C), (1D) and (1E) do not apply in relation to: 
 (a) a decision made on a review under this section; or 
 (b) a decision in relation to the provision of access to a document upon a request that 

is, under subsection 56(1) or (3), to be deemed to have been given. 

 (4) The provisions of section 26 extend to a decision made under this section. 
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57  Complaints to Ombudsman 

 (1) Subject to this Act, a person may complain to the Ombudsman concerning action taken 
by an agency to which this section applies in the exercise of powers or the performance 
of functions under this Act. 

 (2) In spite of anything contained in this Act, but subject to subsection 6(2) of the 
Ombudsman Act, the exercise of the powers of the Ombudsman under the Ombudsman 
Act in respect of matters arising under this Act is not precluded or restricted because of 
the rights conferred on persons by this Act to make applications to the Tribunal. 

 (3) Where a complaint is made to the Ombudsman under the Ombudsman Act concerning a 
decision under this Act, an application to the Tribunal for a review of the decision must 
not be made before the Ombudsman has informed the applicant of the result of the 
complaint under section 12 of the Ombudsman Act. 

 (4) In spite of anything contained in the Ombudsman Act, a report under that Act to a 
complainant in respect of a complaint arising out of a request under this Act must not 
contain information of the kind referred in subsection 25(1) of this Act. 

 (5) Where: 
 (a) the Ombudsman has commenced an investigation of a decision made under this 

Act not to grant a request for access to a document; and 
 (b) a certificate is furnished to the Ombudsman under paragraph 9(3)(a), (c) or (d) of 

the Ombudsman Act in relation to that investigation; 
the certificate is not regarded as affecting the Ombudsman’s right to seek from any 
person the reasons for any decision made under this Act that the document is an exempt 
document or to require any person to furnish any information or to answer any questions 
concerning the decision. 

 (6) The Ombudsman must not, in a report under section 15 of the Ombudsman Act, 
recommend that an amendment be made to a record if he or she is satisfied that: 

 (a) the record is a record of a decision, under an enactment, by a court, tribunal, 
authority or person; or 

 (b) the decision whether to amend the document involves determination of a question 
that the person seeking amendment of the record is, or has been, entitled to have 
determined by a court or tribunal; or 

 (c) the amendment relates to a record of an opinion to which neither of the following 
applies: 

 (i) the opinion was based on a mistake of fact; 
 (ii) the author of the opinion was biased, unqualified to form the opinion or acted 

improperly in conducting the factual inquiries that led to the formation of the 
opinion. 

 (7) In this section: 
 (a) a reference to the taking of action has the same meaning as it has for the purposes 

of the Ombudsman Act; and 
 (b) action is regarded as having been taken by an agency to which this section applies 

in the circumstances in which it would be regarded as having been taken for the 
purposes of the Ombudsman Act. 
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 (8) In this section: 

agency to which this section applies means an agency that is a prescribed authority 
within the meaning of the Ombudsman Act. 

Ombudsman Act means the Ombudsman Act 1976. 

58  Powers of Tribunal 

 (1) Subject to this section, in proceedings under this Part, the Tribunal has power, in 
addition to any other power, to review any decision that has been made by an agency or 
Minister in respect of the request and to decide any matter in relation to the request that, 
under this Act, could have been or could be decided by an agency or Minister, and any 
decision of the Tribunal under this section has the same effect as a decision of the agency 
or Minister. 

 (2) Where, in proceedings under this Act, it is established that a document is an exempt 
document, the Tribunal does not have power to decide that access to the document, so far 
as it contains exempt matter, is to be granted. 

 (3) Where there is in force in respect of a document a certificate under section 33, 33A, 34, 
35 or 36, the powers of the Tribunal do not extend to reviewing the decision to give the 
certificate, but the Tribunal, constituted in accordance with section 58B, may determine 
such question in relation to that certificate as is provided for in whichever of 
subsections (4), (5) and (5A) applies in relation to that certificate. 

 (4) Where application is or has been made to the Tribunal for the review of a decision 
refusing to grant access to a document in accordance with a request, being a document 
that is claimed to be an exempt document under section 33, 33A, 34 or 35 and in respect 
of which a certificate (other than a certificate of a kind referred to in subsection (5A)) is 
in force under that section, the Tribunal shall, if the applicant so requests, determine the 
question whether there exist reasonable grounds for that claim. 

 (5) Where application is or has been made to the Tribunal for the review of a decision 
refusing to grant access to a document in accordance with a request, being a document 
that is claimed to be an exempt document under section 36 and in respect of which a 
certificate is in force under that section, the Tribunal shall, in a case where it is satisfied 
that the document is a document to which paragraph 36(1)(a) applies, if the applicant so 
requests, determine the question whether there exist reasonable grounds for the claim 
that the disclosure of the document would be contrary to the public interest. 

 (5A) Where application is or has been made to the Tribunal for the review of a decision 
refusing to grant access to a document in accordance with a request, being a document as 
described in the request in respect of which a certificate is in force under subsection 
33(4) or 33A(4), the Tribunal shall, if the applicant so requests, determine the question 
whether there exist reasonable grounds for the claim that information as to the existence 
or non-existence of the document as so described would, if contained in a document of 
an agency: 

 (a) in a case where the certificate was given under subsection 33(4)—cause that 
document of an agency to be an exempt document for a reason referred to in 
subsection 33(1); or 

 (b) in a case where the certificate was given under subsection 33A(4): 
 (i) cause that document of an agency to be an exempt document for a reason 

referred to in subsection 33A(1); and 
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 (ii) not cause that document of an agency to be a document containing matter the 
disclosure of which under this Act would be, on balance, in the public 
interest. 

 (6) The powers of the Tribunal under this section extend to matters relating to charges 
payable under this Act in relation to a request. 

 (7) Where: 
 (a) application is or has been made to the Administrative Appeals Tribunal for review 

of a decision refusing to grant a person access to a document in accordance with a 
request; and 

 (b) the agency to which or the Minister to whom the request was made: 
 (i) has given to the applicant a notice under this Act of the decision, being a 

notice that does not include a statement (in whatever terms expressed) to the 
effect that access to the document is being refused for the reason that, by 
virtue of the operation of subsection 12(2) or of that subsection as modified 
by regulations in pursuance of subsection 12(3), the applicant is not entitled 
to access to that document; or 

 (ii) informs or has informed the Tribunal, either before or in the course of the 
proceeding for the review of the decision, that the agency or the Minister, as 
the case requires, does not intend, or does not any longer intend, to refuse 
access to the document for the reason referred to in subparagraph (i); 

then, for the purposes of the review by the Tribunal of that decision, this Act has effect 
as if subsection 12(2), or that subsection as so modified, as the case requires, had not 
been enacted. 

 



Trans-Tasman Freedom of Information 
 

 

   
 Page 72  

Official Information Act 1982 
Public Act 1982 No 156 

Date of assent 17 December 1982 

 

Note 
This Act is administered in the Ministry of Justice 

 

 
An Act to make official information more freely available, to provide for 
proper access by each person to official information relating to that person, to 
protect official information to the extent consistent with the public interest 
and the preservation of personal privacy, to establish procedures for the 
achievement of those purposes, and to repeal the Official Secrets Act 1951 

BE IT ENACTED by the General Assembly of New Zealand in Parliament 
assembled, and by the authority of the same, as follows: 

2 Interpretation 
• (1) In this Act, unless the context otherwise requires,— 

Authority 
[Repealed] 
Authority: this definition was repealed, as from 30 June 1988, by section 53(a)(i) of this Act. 
Department means a Government Department named in Part 1 of Schedule 1 to the 
Ombudsmen Act 1975 (other than the Parliamentary Counsel Office) 
Department: this definition was amended, as from 1 October 1985, by section 71(1) 
Parliamentary Service Act 1985 (1985 No 128) by omitting the words “the Legislative 
Department and”. 
Document means a document in any form; and includes— 

o (a) Any writing on any material: 
o (b) Any information recorded or stored by means of any tape-recorder, computer, or 

other device; and any material subsequently derived from information so recorded or 
stored: 

o (c) Any label, marking, or other writing that identifies or describes any thing of 
which it forms part, or to which it is attached by any means: 

o (d) Any book, map, plan, graph, or drawing: 
o (e) Any photograph, film, negative, tape, or other device in which one or more visual 

images are embodied so as to be capable (with or without the aid of some other 
equipment) of being reproduced: 

Enactment means any provision of— 
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o (a) Any Act of Parliament; or 
o (b) Any regulations within the meaning of the Acts and Regulations Publication Act 

1989 made by Order in Council: 
International organisation means any organisation of States or Governments of States or 
any organ or agency of any such organisation; and includes the Commonwealth Secretariat 
Local authority means a local authority or public body named or specified in Schedule 1 to 
the Local Government Official Information and Meetings Act 1987 
Local authority: this definition was inserted, as from 1 March 1988, by section 57(1) Local 
Government Official Information and Meetings Act 1987 (1987 No 174). See section 1(2) of 
that Act. 
Member means, in relation to an organisation, any person (not being an officer or employee 
of the organisation) who, whether by election or appointment or otherwise, holds office as a 
member of the organisation; and includes— 

o (a) Where the organisation is a company or corporation, a director; and 
o (b) Where the organisation is a trust, a trustee; and 
o (c) Any temporary, acting, or alternative member of the organisation: 

Member: this definition was inserted, as from 1 April 1987, by section 2(1) Official 
Information Amendment Act 1987 (1987 No 8). 
Official information— 

o (a) Means any information held by— 
 (i) A Department; or 
 (ii) A Minister of the Crown in his official capacity; or 
 (iii) An organisation; and 

o (b) Includes any information held outside New Zealand by any branch or post of— 
 (i) A Department; or 
 (ii) An organisation; and 

o (c) In relation to information held by the Department for Courts, includes information 
held by the Rules Committee appointed under section 51B of the Judicature Act 
1908; and 

o (d) In relation to information held by a University (including Lincoln College), 
includes only information held by— 

 (i) The Council of the University; or 
 (ii) The Senate, Academic Board, or Professorial Board of the University; or 
 (iii) Any member of the academic staff of the University; or 
 (iv) Any other officer or employee of the University; or 
 (v) Any examiner, assessor, or moderator in any subject or examination 

taught or conducted by the University; but 
o (e) Does not include information contained in— 

 (i) Library or museum material made or acquired and preserved solely for 
reference or exhibition purposes; or 

 (ii) Material placed in the National Library of New Zealand by or on behalf 
of persons other than Ministers of the Crown in their official capacity or 
Departments; or 

 (iii) any oral history provided to the National Library of New Zealand Te 
Puna Matauranga o Aotearoa in accordance with section 10 of the National 
Library of New Zealand (Te Puna Matauranga o Aotearoa) Act 2003; and 

o (f) Does not include any information which is held by a Department, Minister of the 
Crown, or organisation solely as an agent or for the sole purpose of safe custody and 
which is so held on behalf of a person other than a Department or a Minister of the 
Crown in his official capacity or an organisation; and 

o (g) does not include any information held by Public Trust or the Maori Trustee— 
 (i) in their capacity as trustee within the meaning of the Trustee Act 1956; or 
 (ii) in any other fiduciary capacity; and 
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o (h) Does not include evidence given or submissions made to— 
 (i) A Royal Commission; or 
 (ii) A commission of inquiry appointed by an Order in Council made under 

the Commissions of Inquiry Act 1908; or 
 (iii) A commission of inquiry or board of inquiry or Court of inquiry or 

committee of inquiry appointed, pursuant to, and not by, any provision of an 
Act, to inquire into a specified matter; and 

o (i) Does not include information contained in any correspondence or communication 
which has taken place between the office of the Ombudsmen and any Department or 
Minister of the Crown or organisation and which relates to an investigation 
conducted by an Ombudsman under this Act or under the Ombudsmen Act 1975, 
other than information that came into existence before the commencement of that 
investigation; and 

o (j) Does not include information contained in any correspondence or communication 
that has taken place between the office of the Privacy Commissioner and any 
Department or Minister of the Crown or organisation and that relates to any 
investigation conducted by the Privacy Commissioner under the Privacy Act 1993, 
other than information that came into existence before the commencement of that 
investigation 

o (k) does not include information contained in a victim impact statement (as defined 
in section 22 of the Victims' Rights Act 2002). 

o (l) does not include any evidence, submissions, or other information given or made 
to— 

 (i) the Judicial Conduct Commissioner, or a Judicial Conduct Panel, in 
relation to any matter under the Judicial Conduct Commissioner and Judicial 
Conduct Panel Act 2004; or 

 (ii) the Judicial Complaints Lay Observer 
Ombudsmen means the Ombudsmen holding office under the Ombudsmen Act 1975 
Personal information means any official information held about an identifiable person 

3 Act to bind the Crown 
• This Act shall bind the Crown. 

Part 1 
Purposes and criteria 

4 Purposes 
• The purposes of this Act are, consistently with the principle of the Executive Government's 

responsibility to Parliament,— 
o (a) To increase progressively the availability of official information to the people of 

New Zealand in order— 
 (i) To enable their more effective participation in the making and 

administration of laws and policies; and 
 (ii) To promote the accountability of Ministers of the Crown and officials,— 

and thereby to enhance respect for the law and to promote the good government of 
New Zealand: 

o (b) To provide for proper access by each person to official information relating to 
that person: 

o (c) To protect official information to the extent consistent with the public interest and 
the preservation of personal privacy. 
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5 Principle of availability 
• The question whether any official information is to be made available, where that question 

arises under this Act, shall be determined, except where this Act otherwise expressly requires, 
in accordance with the purposes of this Act and the principle that the information shall be 
made available unless there is good reason for withholding it. 

6 Conclusive reasons for withholding official information 
• Good reason for withholding official information exists, for the purpose of section 5 of this 

Act, if the making available of that information would be likely— 
o (a) To prejudice the security or defence of New Zealand or the international relations 

of the Government of New Zealand; or 
o (b) To prejudice the entrusting of information to the Government of New Zealand on 

a basis of confidence by— 
 (i) The government of any other country or any agency of such a 

government; or 
 (ii) Any international organisation; or 

o (c) To prejudice the maintenance of the law, including the prevention, investigation, 
and detection of offences, and the right to a fair trial; or 

o (d) To endanger the safety of any person; or 
o (e) To damage seriously the economy of New Zealand by disclosing prematurely 

decisions to change or continue Government economic or financial policies relating 
to— 

 (i) Exchange rates or the control of overseas exchange transactions: 
 (ii) The regulation of banking or credit: 
 (iii) Taxation: 
 (iv) The stability, control, and adjustment of prices of goods and services, 

rents, and other costs, and rates of wages, salaries, and other incomes: 
 (v) The borrowing of money by the Government of New Zealand: 
 (vi) The entering into of overseas trade agreements. 

9 Other reasons for withholding official information 
• (1) Where this section applies, good reason for withholding official information exists, for the 

purpose of section 5 of this Act, unless, in the circumstances of the particular case, the 
withholding of that information is outweighed by other considerations which render it 
desirable, in the public interest, to make that information available. 
(2) Subject to sections 6, 7, 10, and 18 of this Act, this section applies if, and only if, the 
withholding of the information is necessary to— 

o (a) Protect the privacy of natural persons, including that of deceased natural persons; 
or 

o (b) Protect information where the making available of the information— 
 (i) Would disclose a trade secret; or 
 (ii) Would be likely unreasonably to prejudice the commercial position of 

the person who supplied or who is the subject of the information; or 
o (ba) Protect information which is subject to an obligation of confidence or which any 

person has been or could be compelled to provide under the authority of any 
enactment, where the making available of the information— 

 (i) Would be likely to prejudice the supply of similar information, or 
information from the same source, and it is in the public interest that such 
information should continue to be supplied; or 

 (ii) Would be likely otherwise to damage the public interest; or 
o (c) Avoid prejudice to measures protecting the health or safety of members of the 

public; or 
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o (d) Avoid prejudice to the substantial economic interests of New Zealand; or 
o (e) Avoid prejudice to measures that prevent or mitigate material loss to members of 

the public; or 
o (f) Maintain the constitutional conventions for the time being which protect— 

 (i) The confidentiality of communications by or with the Sovereign or her 
representative; 

 (ii) Collective and individual ministerial responsibility; 
 (iii) The political neutrality of officials; 
 (iv) The confidentiality of advice tendered by Ministers of the Crown and 

officials; or 
o (g) Maintain the effective conduct of public affairs through— 

 (i) The free and frank expression of opinions by or between or to Ministers 
of the Crown or members of an organisation or officers and employees of 
any Department or organisation in the course of their duty; or 

 (ii) The protection of such Ministers, members of organisations, officers, and 
employees from improper pressure or harassment; or 

o (h) Maintain legal professional privilege; or 
o (i) Enable a Minister of the Crown or any Department or organisation holding the 

information to carry out, without prejudice or disadvantage, commercial activities; or 
o (j) Enable a Minister of the Crown or any Department or organisation holding the 

information to carry on, without prejudice or disadvantage, negotiations (including 
commercial and industrial negotiations); or 

o (k) Prevent the disclosure or use of official information for improper gain or 
improper advantage. 

Disclosure of certain information not to be recommended 
• Where— 

o (a) The Prime Minister certifies that the making available of any information would 
be likely to prejudice— 

 (i) The security or defence of New Zealand or the international relations of 
the Government of New Zealand; or 

 (ii) Any interest protected by section 7 of this Act; or 
o (b) The Attorney-General certifies that the making available of any information 

would be likely to prejudice the prevention, investigation, or detection of offences— 
an Ombudsman shall not recommend that the information be made available, but may 
recommend that the making available of the information be given further consideration by the 
appropriate Department or Minister of the Crown or organisation. 

32 Recommendations made to the Department or Minister of the Crown or organisation 
• (1) Where a recommendation is made under section 30(1) of this Act to a Department or to an 

organisation named in Part 1 or Part 2 of Schedule 1 to the Ombudsmen Act 1975,— 
o (a) A public duty to observe that recommendation shall be imposed on that 

Department or organisation from the commencement of the twenty-first working day 
after the day on which that recommendation is made to the Department or 
organisation unless, before that day, the Governor-General, by Order in Council, 
otherwise directs; and 

o (b) The public duty imposed by paragraph (a) of this subsection shall be imposed not 
only on the Department or organisation itself but also on— 

 (i) The members of the organisation; and 
 (ii) Every officer and employee of that Department or organisation to whom 

that recommendation is applicable; and 
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 (iii) Every body within that Department or organisation to whom that 
recommendation is applicable; and 

 (iv) Every statutory officer to whom that recommendation is applicable. 
(2) Where a recommendation is made under section 30(1) of this Act to a Minister of the 
Crown, a public duty to observe that recommendation shall be imposed on that Minister from 
the commencement of the twenty-first working day after the day on which that 
recommendation is made to that Minister unless, before that day, the Governor-General, by 
Order in Council, otherwise directs. 
(3) Where a recommendation is made under section 30(1) of this Act to an organisation 
named in Schedule 1 to this Act,— 

o (a) A public duty to observe that recommendation shall be imposed on that 
organisation from the commencement of the twenty-first working day after the day 
on which that recommendation is made to that organisation unless, before that day, 
the Governor-General, by Order in Council, otherwise directs; and 

o (b) The public duty imposed by paragraph (a) of this subsection shall be imposed not 
only on the organisation itself but also on— 

 (i) Its governing body (if any); and 
 (ii) Its members; and 
 (iii) Every officer, employee, and body within that organisation to whom 

that recommendation is applicable; and 
 (iv) Every statutory officer to whom that recommendation is applicable. 

(4) As soon as practicable after an Order in Council is made under this section, the Minister 
who recommended the making of that Order in Council shall give a copy of that Order in 
Council to the Ombudsman who made the recommendation. 
(5) Nothing in this section— 

o (a) Limits section 8 of the Judicature Amendment Act 1972; or 
o (b) Prevents effect being given to any interim order made under section 8 of the 

Judicature Amendment Act 1972 or to any declaration contained in any such interim 
order. 

32A Requirements in relation to Order in Council 
• (1) Every Order in Council made under section 32 of this Act shall be published in the 

Gazette and laid before the House of Representatives as soon as practicable after it is made. 
(2) Every Order in Council made under section 32 of this Act shall set out the reasons for 
which it is made and the grounds in support of those reasons. 
(3) An Order in Council made under section 32 of this Act in relation to a recommendation 
made under section 30(1) of this Act may be made for all or any of the reasons for the 
decision reviewed by the Ombudsman (being reasons that were before the Ombudsman when 
the recommendation was made) but for no other reasons. 

32B Right of review 
• (1) Where— 

o (a) A recommendation is made under section 30(1) of this Act in respect of a request 
made under section 12 of this Act; and 

o (b) An Order in Council is made under section 32 of this Act in respect of that 
recommendation,— 

the person who made that request may apply to the High Court for a review of the making of 
that Order in Council. 
(2) An application under subsection (1) of this section may be made on the ground that the 
Order in Council was beyond the powers conferred by sections 32 and 32A of this Act or was 
otherwise wrong in law. 
(3) On an application under subsection (1) of this section, the High Court may— 
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o (a) Make an order confirming that the Order in Council was validly made; or 
o (b) Make an order declaring that the making of the Order in Council was beyond the 

powers conferred by sections 32 and 32A of this Act or was otherwise wrong in law. 
(4) Unless the High Court is satisfied that an application brought under subsection (1) of this 
section has not been reasonably or properly brought, it shall, in determining the application 
and irrespective of the result of the application, order that the costs of the applicant on a 
solicitor and client basis shall be paid by the Crown, and such costs shall be paid out of 
money appropriated by Parliament for the purpose. 

32C Appeals 
• Any party to an application under section 32B of this Act who is dissatisfied with any final or 

interlocutory order in respect of the application may appeal to the Court of Appeal; and 
section 66 of the Judicature Act 1908 shall apply to any such appeal. 

 
 


